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INTRODUCTION

In the fall of 1978, the City, MAC, State and Federal govern-
ments together with various financial institutions and City and
State Pension Funds developed and implemented a plan which:
o provides capital financing assistance to the
City during a four year period ending June
30, 1982.

o provided for the City's gradual reentry
into the public long term credit markets.

o required the City to undertake various budgetary
and management reforms designed to produce GAAP
balanced operating budgets by no later than
fiscal year 1982.

An important component of the plan is the Federal government's
issuance of the "standby" guarantees for City debt in the

aggregate amount of $200 million during fiscal years 1981 and

1982.

In authorizing the Secretary of the Treasury to guarantee City
debt issued to finance its capital program, the Congress
recognized that an orderly program of investment in the City's
physical infrastructure was essential to its fiscal and
economic recovery and to its ultimate reentry into the long

term credit markets,

To date, financings have proceeded according to the plan.

MAC has issued $938 million of its bonds pursuant to the



financing agreement implemented in the fall of 1978 and séld
publicly $847 million of its bonds. The City has issued §$750
million of guaranteed bonds to the City and State pension
funds to finance its capital program and publicly marketed its
own short term debt to meet most of its seasonal requirements,
The balance of the proceeds have been used to fund the last
vestiges of the City's operating budget deficit, meet MAC
-capital reserve fund requirements, fund the Guaranty Fund

and continue MAC's refunding program.

During the past two years, the City has completed certain
basic management reforms and contained the growth in its
operating budget. Between 1976 and 1981, the City's total
budgetary outlays have increased only 12%. During the same
period, the State's budget has increased 33% and the Federal
budget has grown 66%. The City has adopted an operating
budget balanced in accordance with GAAP for its 1981 fiscal
year. This goal has been attained a year earlier than
required by the plan despite an economic slump and retrench-

ment in Federal programs which provide ald to urban areas.

Under the plan implemented in the fall of 1978, the City has
resumed the capital planning and construction program after a

significant period of near dormancy. The City anticipates



spending a total of $4.7 billion of City funds during the

next five years to rehabilitate its capital plant.

Although there has been considerable progress, it appears
unlikely that the City will be able to sell publicly its
bonds in the amounts originally anticipated. In part, this
reflects a general shift in market conditions which has
limited the credit available to even the most seasoned
igsuers. FPFurther, it is generally believed that the City
must attain an investment grade rating before achieving full

market access.

Notwithstanding the City's present lack of access to the long
term credit markets to finance its capital program, its
continuation is vital to the City's future. Further, the
capital program is a continuous effort which requires a
constant flow of projects coming through the design and
approval process. Such a program cannot be quickly stopped
and started and requires a degree of certainty as to source
and timing of funding. Should the City fail to have adequate
assurances of financing for its capital program beyond fiscal
year 1982, it would have to begin immediately to curtail
contract awards. New capital projects would be limited to
emergency reconstruction, mandated programs and projects with

substantial matching state and federal funds. Major high



priority programs such as the third water tunnel, bridge
reconstruction and essential highway, sewer and water supply

projects would be delayed indefinitely.

As part of the continuing process of adjusting the City's
financial plans, MAC and the City have proposed an extension
to the plan of financing implemented in the fall of 1978. The
proposed extension would continue MAC's financing assistance
for the City's capital program through December 1984 allowing
a longer period for the City's gradual reentry into the public
credit markets (see Table 1). The proposed plan anticipates
that the City will begin public sales of its bonds during
fiscal year 1981 and increase the amount it sells each year
thereafter. Specifically the proposed plan:
o anticipates that the City will sell at least
$1.7 billion of its bonds in the public markets
during fiscal years 1981 to 1985,
o requires MAC to sell approximately $1.9 billion
of its bonds publicly during the period ending
December 31, 1584,
o projects that the remaining $862 million of
MAC's private placements to the financial
institutions and pension funds will be completed
as scheduled and that the City will complete the
igssuance of the remaining $900 million of its
bonds under the New York City Loan Guarantee
Act of 1978.

New York State enacted legislation increasing MAC's issuance

authority by $1.2 billion, to $10.0 billion (exclusive of



refunding debt and debt issued for seasonal financing), and
extending the period during which MAC may issue debt (other
than refunding debt) until December 31, 1984. This legisla-
tion enables MAC to fulfill its extended role in the proposed
plan. For both economic and marketing reasons, however, the
$10;0 billion issuance level is the effective limit to MAC's
financing capacity under the First and Second General

Resolutions.



Financing Requirements and Sources

TABLE 1

Fiscal Years 1981 to 1985

Requirements

City Capital

MAC - Capital
- Reserve Fund
and Guaranty Fund
-~ Refunding

Total
Sources
City - Guaranteed
Public*

Private
Public

MAC

Sub-Total

Reserve for Puture
Capital Requirements
(Deposits)/
Withdrawals

Total for Current

Requirements

(In $ Millions)

1981 1982 1983 1984 1985
712 975 1,000 1,000 1,000
75 100 100 100
100 150
887 1,225 1,100 1,100 1,000
300 600
100 200 300 400 700
537 325
400 400 400 350 300%*
1,337 1,525 700 750 1,000
(450) {300) 400 350 0
887 1,225 1,100 1,100 1,000

Total

4,687

375
250

5,312

900
1,700
862
1,850

5,312

5,312

*  To the extent City public issues vary from the indicated schedule, MAC
issues may be adjusted accordingly.

** To be issued during first six months of fiscal year 1985.



As discussed below, completion of the issuances under the
proposed plan will leave MAC only a narrow margin of financing
capacity. As shown in Figure 1 and Table 2, MAC's issuance
capacity is insufficient to provide for both shortfalls in
City issuances and the absence of guaranteed issuances.
Shortfalls which exceed this margin will require a reduction

in the City's capital program expenditure levels.






Table 2

Aggregate MAC Issuances For Purposes of the
Statutory Limitation
Fiscal Years 1981 to 19285
(In § Millions)

1981 1982 1983 1984 1985

Proposed Plan 7,646 8,221 8,621 8,971 9,271
Proposed Plan

Without Guarantees 7,846 8,646 9,246 9,896 10,000%*
Proposed Plan

Without Guarantees

And Assuming No

City Issuances 7,946 8,946 9,846 10,000** 10,00Q0%~*

* %

To provide for all of the financing requirements in 1985 would
require MAC to exceed its statutory issuance limitation by $196
million. 1If alternative financing sources are unavailable, the

City's level of capital expenditures must be reduced by that
amount.

To provide for all of the financing requirements in 1984 and 1985
would require MAC to exceed its statutory issuance limitation by
$896 million and $1,896 million, respectively. 1If alternative
financing sources are unavailable, the City's level of capital
expenditures must be reduced by the aggregate $2,792 million by
1985.
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-bhring the ten vears from the onset of the crisis to the com-
pletion of the proposed plan, the City's management and budget-
ary procedures will have undergone as thorough and rigorous

an overhaul as ever undertaken by a major governmental unit.
The reorganization will have been accomplished without recocurse
to bankruptcy and without severe disruptions in the local
delivery of services. During the period, the State, both
directly and through MAC, will have borne the bulk of the
financing burden by extending its moral obligation to over

$9 billion of debt issued to support the City. Indeed, out

of the total $14.4 billion of long-term financing which will
have been issued upon completion of the proposed plan, the

portion borne locally by the State, MAC and the City will be

almost 90% -- compared to about 10% contributed by the Federal
government. The proposed plan —- which relies principally
upon the State, MAC and the City -- can be implemented without

requiring Federal assistance beyond that authorized in 1978.

FINANCING REQUIREMENTS

The City and MAC project financing requirements which total
approximately $5.3 billion during fiscal years 1981 through

1985 as follows:



"

(In $ Millions)

1981 1982 1983 1984 1985 Total

City Capital 712 975 1,000 1,000 1,000 4,687
MAC Capital

Reserve Fund 64 75 100 100 339

Guaranty Fund 11 25 36

MAC Refunding 100 150 250

887 1,225 1,100 1,100 1,000 5,312

City Capital

During the early 1970's, as capital financing was increasingly
utilized for City operating expenditures, the City experienced
a sharp decline in expenditures for actual capital construc-
tion from the peak of approximately $1.0 billion. At the
onset of the City's fiscal crisis in 1975, even the minimal
level of new capital construction was halted. The decline in
actual capital investment over a number of years has resulted
in a significant accumulation of deferred rehabilitation and

reconstruction projects.

The financing plan established in the fall of 1978 has enabled
the City to undertake capital projects that had been postponed

since the early 1970's. 1In doing so the City made a major
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shift in capital priorities from construction of new facilities
such as schools, libraries, and police and fire stations, to
restoration of its infrastructure. Since little has been
invested in such rehabilitation of the City's physical plant,
no pipeline of projects existed which could easily be imple-
mented and construction started. The reordering of its
priorities and the need to reestablish a capital planning
process caused the capital expenditure during fiscal years

1979 and 1980 to fall below projected levels.

During these two years, however, the pipeline of capital
projects in design has increased dramatically. The current
estimate of the value of such projects is approximately $3.0
billion, of which $1.5 billion must be financed by the City or
MAC. In addition, over the next five years, ocutstanding
commitments of approximately $938 million must be financed.

As shown in Table 3, the total of $2.4 billion of existing
commitments and pipeline projects, together with projected
commitments in the next five years, will require almost $4.7

billion of financing through fiscal year 1985.
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Table 3

Projected Levels of City Capital Liabilities
and Cash Flow
Fiscal Years 1981 to 1985
(In $ Millions)

1981 1982 1983 1984 1985

Commitments

Existing City Liability (6/30/80) 938 1,342 1,330 1,333 1,346

Plus: Planned Commitments 1,116 963 1,003 1,013 1,000
less: Liquidations {(712)* (975) (1,000) (1,000) (1,000)
Total City Commitments 1,342 1,330 1,333 1,346 1,346

Financing Requirements

Amount to Be Financed
by the City 712 975 1,000 1,000 1,000

*  Includes approximately $43.0 million of unfinanced prior year expendi-
tures.

It is likely that the City will substantially meet its
capital expenditure targets for fiscal years 1981 and 1982.
Further, it is probable that the City will not only have
reversed the trend of capital underspending but will be
required to constrain capital commitments in order to limit

future expenditures and financing requirements to the amounts
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projected in the plan. The limiteahfinancing resources must
be rationed among major capital priorities including highways,
bridges, sewers, water supply, transit and equipment -- all
areas in which necessary reconstruction and replacement

substantially exceed the available financing resources.

The City's capital budget is at a critical juncture. By

1982 the City will have largely accomplished the $2.3 billicen
of capital investments it projected in 1978 for the four year
period. Continuing the rehabilitation of the City's basic
physical plant will necessitate enormous investments in the
foreseeable future. The long term program to arrest the
deterioration of the City's infrastructure now depends
equally on availability of financing and the City's ability

to manage the capital spending process.

MAC Capital Reserve Funds

Pursuant to State law and MAC's existing resolutions, MAC is
required to maintain capital reserve funds. The moneys on
deposit in these funds may be used only to meet debt service
requirements on MAC's bonds in the event that MAC's revenues
are insufficient. Generally, these funds must be maintained
at a level equal to 100% of the succeeding calendar year's

debt service payment regquirements.
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At June 30, 1980, MAC had on deposit in the capital reserve
funds approximately $682.0 million, $296.9 million relating

to First Resolution bonds and $385.1 million relating to

Second Resolution bonds. As MAC issues debt under the proposed
plan, additional amounts will be required to be deposited. The
exact amount which will be required is related to the amount
and structure of the debt to be issued and the interest rates.
By January 1, 1985, the amount required to be on deposit in
connection with Second Resolution bonds will be approximately
$800 million. It is estimated that the $339 million to be
added from bond proceeds during the next five years under the
proposed plan, together with retained investment earnings,

will be sufficient to satisfy the requirements without using

MAC's revenue streams.

Guaranty Fund

The New York City Loan Guarantee Act of 1978 requires that

a fund be established in connection with the issuance of guar-
anteed debt by the City. MAC has created the Guaranty Fund,
which it has funded to the required level with a portion of
the proceeds of certain issues of its bonds. [Issuance of

the guarantees during 1981 and 1982 under the proposed plan
will require approximately $36 million to be deposited in

the Guaranty Fund.
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Refunding

MAC was established by the State to provide in part, long

term financing over a twenty year period for approximately

$5 billion of City notes which were due or becoming due.
Market conditions during the first three years of MAC's
existence, however, precluded the issuance of substantial
amounts of twenty year debt. To complete MAC's initial task
of providing long term financing for the City notes, as well
as provide the level debt service structure upon which future
issues can be layered, it is necessary to continue the program
of converting previously issued debt which has short maturities
or high coupons intc longer and, market conditions permitting,
lower cost debt. MAC began this process with the restructur-
ing of its debt in the fall of 1977. The proposed plan pro-
vides a total of $250 million for refunding during the five
vear period. To the extent market conditions permit, MAC may
continue its program beyond levels indicated in the proposed

plan.

PROPOSED FINANCING PLAN

To provide for the financing requirements, MAC and the City
have proposed an extension of the financing plan. Under this
proposal MAC would continue its public sales of bonds

through December 31, 1984, Under the plan, the City would
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begin public sales of its bonds during the current fiscal
year, increasing the amount issued each year through 1985

until it had reached self sufficiency by fiscal year 1986.
The issuances under this proposal are as follows:

(In $ Millions)

1981 1982 1983 1984 1985

City - Guaranteed 300 600
- Public 100 200 300 400 700

MAC - Private 537 325
- Public 400 400 400 350 300

MAC's public issues are projected at the present level of
approximately $100 million per quarter. MAC's issuances can
be increased to some extent to provide funds in the event the
City is unable to sell its bonds on reasonable terms. MAC's
senior managing underwriter has advised that under normal
market conditions no more than $600 million of MAC bonds per
year, or $150 million per quarter, could be sold publicly on
reasonable terms. They have further advised MAC that its
ability to market such debt may be adversely affected by the
absence of a financing plan. (See the letter from MAC's

senior managing underwriter appended as Exhibit A.)

To remain within the limitations of MAC's market access, the

plan provides that a portion of the moneys raised during
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fiscal years 1981 and 1982 will be retained by MAC to sup-
port the City's capital program during fiscal years 1983 andl
1984, It is anticipated that by 1985, the City will be able
to sell $700 million of its bonds which, together with $300
million of bonds issued by MAC prior to December 31, 1984,
will provide for that year's financing requirements. There-
after, it is assumed that the City will be able to finance its

capital requirements.

This proposal anticipates completion of existing financing
arrangements which include the issuance of $862 million of
MAC bonds to certain financial institutions and City pension
funds, and the issuance of $900 million of guaranteed City
bonds to certain City and State pension funds pursuant to the
existing agreements which would be amended to give effect to
the proposed plan.

The issuance of guarantees is an integral part of the pro-
posed financing plan. The‘failure to obtain the guarantees
would disrupt the City's efforts to reenter the public credit
markets by creating significant guestions as to the avail-

ability of financing.

City Reentry Into the Public Credit Markets

For the City to undertake its capital program and to reenter
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the credit markets requires a degree of certainty as to

the source and adequacy of financing. The City's capital
program is a continuous flow of projects through a pipeline
of design, approval, contracting, and construction, Some
projects require years to flow through this process. To
assure that the City can proceed with developing projects for
the future, it is necessary to identify financing for both

existing commitments and those projected for the future.

Such certainty of financing is necessary to facilitate the
City's reentry into the long term credit markets, for investors
-- aware of the nature of the capital process -~ will be
reluctant to purchase bonds if there is substantial uncex-
tainty regarding the City's future access to adequate

finanhcing.

The $300 million of guarantees should be issued on October 2
as an important signal of Federal support to the City's
potential underwriters and investors. Any delay in the
issuance of guarantees may set back the City's plans for

public offerings.

Limitations on MAC Debt Issuances

The recently enacted increase of MAC's debt issuance author-
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ization to $10.0 billion represents the effective limit to
MAC's issuance capacity under its existing First and Second

Resolutions.

o 1If MAC were to issue up to the $10.0 billion
issuance limitation during the next five years,
it would have approximately $8.8 billion out-
standing. Pursuant to the financing agreements
entered into in the fall of 1978, MAC's issuances
under its First and Second Resolutions are limited
to an outstanding amount of $8.8 billion. Issu-~
ances under a third resolution are prohibited
by law and notwithstanding the statutory prohibi-
tion may be undertaken only if backed by an
investment grade City bond.

o The rating agencies have consistently been con-
cerned about the continuing level of MAC's
issuances to assist the City. Most recently,
Standard & Poor's stated explicitly that

"in the event that additional future
debt authorization should be required
by the MAC, we would have to review
these ratings."
o Although projected revenues upon the completion
of the proposed plan will afford adeguate coverage
of projected debt service as concluded recently

by Standard & Poor's, continued issuances cculd
jeopardize MAC's coverages and market.

To provide some degree of certainty that adequate funds will
be available through fiscal year 1985, it is necessary for
MAC to preserve its narrow margin of remaining issuance
capacity for fiscal years 1983 through 1985, If MAC is
required to finance the portion to be financed through

igsuance of guaranteed City bonds, it would have no capacity
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to absorb any shortfall in City issuances as shown previously

in Table 2 and Figure 1.

Legal Discussion

The availability of guarantees during fiscal years 1981 and
1982 as a component of the proposed financing plan has been
reviewed by the City's Corporation Counsel and MAC's General
Counsel. The memoranda prepared by them are included in this
submission ag Exhibits B and C, respectively. It is their
conclusion that under the New York City Loan Guarantee Act of
1978 (the "Act"), the Secretary is authorized in his discre-
tion to issue guarantees during fiscal years 1981 and 1982,
and that issuance of the guarantees is consistent with the
intent of the Act and is a reasonable exercise of the Secre-
tary's discretion. The Agreement to Guarantee contains
limitations not imposed by the Act. Pursuant to Section 7.2
of the Agreement, however, the Secretary is expressly autho-
rized to waive any provision of the Agreement intended for
the benefit of the United States and is empowered to amend the

Agreement to implement the plan.

In reaching their conclusions, MAC's General Counsel and the
City's Corporation Counsel reviewed the legislative history of

the Act. Particular attention was paid to the history of the
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"aredit elsewhere" provision of the Act. Based upon this
history it is their conclusion that, in determining whether
"the City is effectively unable to obtain credit in the public
credit markets or elsewhere in amounts and terms sufficient to
meet the City's financing needs", access by MAC to the public
credit markets will not preclude the issuance of guarantees if
the City's financing requirements cannot be satisfied solely

by MAC and the City.

In a memorandum prepared by a staff member of the United
States Senate Committee on Banking, Housing and Urban Affairs,
a view was expressed which is inconsistent with the language
of the Act, its development and prior application. At the
time the Act was enacted it was understood that inclusion of
MAC's market access within the scope of the "credit elsewhere”
test, as had been proposed by the Senate would have prevented
the City from meeting its full financing needs during fiscal
vears 1979 and 1980 by precluding the issuance of all or a
portion of the guarantees authorized for those years. For
this reason, the House version of the provision was included
in the final Act. As a result, guarantees were issued during
1979 and 1980 even though MAC was able to and did publicly
market its bonds. As was the case then, the financing proposal

anticipates that MAC's access to the public markets will be
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required to satisfy a portion of the City's total projected
financing requirements. MAC's capacity and access, together
with that of the City, are not sufficient to provide the
anticipated amounts and meet the portion intended to be met
through use of the guarantees. The legislative history of the
"oredit elsewhere" provision clearly indicates that the final
text of the "credit elsewhere" provision was intended to

accommodate such situations.



Members of the New York Stack Exchange. Ing,

One New York Plaza
New York. N.Y. 100C4 {212) 747-7000

Salomon Brothers

Gedale B. Horowitz

June 2, 1980

Mr. Robert F. Vagt

Executive Director

Municipal Assistance Corporation
for the City of New York

Suite 8901

One World Trade Center

New York, New York 10048

Dear Mr., Vagt:

We have reviewed the financing proposal of the Municipal Assistance
Corporation for the City of New York ("MAC"). The proposal is designed
to assist the City in financing its capital program through December
1984, The proposal would provide for MAC to sell in the public market
approximately (i) an aggregate of $800 million of its bonds during the
City's 1981 and 1982 Fiscal Years in eight quarterly installments of
approximately $100 million each, in addition to the $862 million of
its bonds now scheduled to be sold privately during this period, and
(ii) at least an aggregate of $1 billion of its bonds during FY '€3
and '84 in quarterly installiments of approximately ecqual amcunts. In
addéition, the proposal calls for the sale to City and State Pension
Funds of up to $900 million of federally guaranteed City bonds durine
FY '81 and '82.

Assuming normal market conditions, in our opinion MAC's bonds could be
sold in the public market as described above at reasonable interest

rates and terms if no more than approximately $600 million of MAC bonds
were s0ld to the public during any year. We would like to stress, how—
ever, that such market access is dependent upon your proposal, or one
similar to it, being adopted as the City's Financing Plan, Such a
Financing Plan is necessary in order to assure the public market that

the City will have access to adequate financing to meet its capital needs
in an orderly manner.

Alianta ; Bostan / Ghicago / Gleveland / Daltas / Hong Kong / London (Sutsiciary} 7 Los Angeies / Philadelphia / San Francisco



Salomon Brothers

My, Robert F, Vagt
June 2, 1980
Page Two

If such a Financing Plan is not in place, MAC's access to the public
markets could be substantially impaired. Without such a Financing
Plan, thers can be no assurance that MAC would be able to continue
to sell its bonds in the public market in the amounts needed to
assist the City in meeting its capital needs,

Very truly yours,

GBH/lab



MEMORANDUM

TO: Edward I. Koch
MAYOR
FROM: Allen G, Schwartz
Corporation Counsel
RE: Federal "Standby Guarantees"
DATE: August 17, 1880

T ——— L Tt AL I AR Ay W T AR R R T W W ML ey Sl i e e S S S W W G e T FEN MM G S e A S S W LA iy AR dom el e a —rm T e

You have asked me to determine whether there is any
legal impediment under the New York City Loan Guarantee Act
of 1978 ({the "Act"}l or the Agreement to Guarantee dated as
©f November 15, 1978 among the United States, The City of
New York (the "City") and others (the "Agreement to Guarantee")
to the issuance by the Secretary of Treasury (the "Secretary")
of Standby Guarantees during the City's 1981 and 1982
fiscal years. For the reasons discussed below, I have
concluded that (i) no condition exists at this time which
precludes the Secretary from issuing such guarantees and
(ii) a number of factors suggest the desirability of the
Secretary's issuing such guarantees under the loan guarantee
program.

As you know, Standby Guarantees are defined in the
Agreement to Guarantee as "Guarantees issued or to be

issued pursuant to this Agreement during the 1981 Fiscal



Year or the 1982 Fiscal Year."2 Pursuant to the Agreement to
Guarantee, Standby Guarantees covering up tec $900 million of
long~-term City indebtedness may be issued.3
A. "Credit Elsewhere" Test
Section 103 of the Act lists several conditions of

eligikility which must be satisfied prior to the issuance of
Standby Guarantees. Among these conditions, the most significant
potential obstacle is the "credit elsewhere" test contained
in Section 103(2) of the Act, pursuant to which the Secretary
may issue Standby Guarantees only if:

"...the Secretary determines that the city

is effectively unable to obtain credit in the

public credit markets or elsewhere in amounts and

terms sufficilent to meet the city's financing

needs,"

Since the Municipal Assistance Corporation For The City

cf New York ("MAC") can apparently sell an aggregate of $800
million ¢f its bonds in FY 1981 and 1982,4 it may be contended
that the City has credit elsewhere and is therefore ineligible
for Standby Guarantees. Indeed, Senators William Proxmire
and Jake Garn of the Senate Committee on Banking, Housing,
and Urban Affairs wrote to the Secretary on June 2, 1980
that "it is clear from the statutory language that so long
as MAC has the capacity to meet the city's financing needs
in 1981 and 1982, no further Federal guarantees can be
issued”. Although MAC is a State agency establiszhed as a

firancing agent for the City, a careful reading of the

legislative history and the Agreement to Guarantee (executed



pursuant to the Act) reveals that the "credit elsewhere"
test applies solely to the ability of the City to obtain
credit (which it currently cannot do except in inadequate
amounts)5 and that MAC's capacity to raise funds need not be
cons....red.

The key reference on this subject may be found in the
Conference Report which reconciled the Senate and House
versions of the legislation. In the section discussing the
"credit elsewhere" test, the following language appears:

Credit Availability

"The House bill required, as a condition to
the making of guarantees, that the Secretary
determine that the city is effectively unable *o
obtain credit through traditional sources in
amounts and terms sufficient to meet its financing
needs. The Senate amendment reguired the determination
by the Secretary that credit was not otherwise
avallable to the city or a financing agent on
reasocnable terms.

The conference report contains the House
provision."®

Since the Confarence Report specifically rejected the
Senate version of the legislation, which would have inciuded
MAC, the City's "financing agent", in applving the "credit
elsevhere" test, the Secretary is directed to consider only
the City's ability to obtain credit in making the determination
reqguired by this provisicn. Accordingly, the final wording
of the "credit elsewhere" test, contained in Section 103(2)

of the Act and Section 3.1.2 of the Agreement to Guarantee,

refers only to the credit of the City and contains no reference



to MAC whatsoever.

Section 3.3.3 cof the Agreement to Guarantee, dealing
with Standby Guarantees, supports this interpretation of the
"esredit elsewhere" test:

"Section 3.3.3 Standby Guarantees. The issuance
of the Standby Guarantees shall be subject to
compliance by the City, the State and MAC with
such other terms and conditions as the Secretary
shall reasonably deem appropriate pursuant to the
Guarantee Act, including the inability of MAC to
sell MAC Indebtedness in the public or private
credit markets on reasonable terms and conditions."
Although the Secretary may refuse to issue guarantees based
on this provision, it is significant that MAC't market
access or lack therecof is merely deemed an additional term
or condition for the Secretary to consider in issuing
Standby Guarantees, rather than a regquired component of the
"credit elsewhere" test contained in Section 3.1.2 of the

Agreement to Guarantee, which provides as follows:

"Section 32.1.2 Credit Elsewhere. The City is
effectively unable to obtain credit in the public
credit markets or elsewhere in amounts and on
terms sufficient to meet the City's financing
needs as set forth in the Financial Plan and the
Secretary shall have received a certificate of the
Financial Advisor and the City to such effect."

Accordingly, the conclusion is inescapable that the omission
of MAC in the "credit elsewhere" provision was not an oversight,
but rather a deliberate action consistent with the Committee's
intentions.

Further, it should be understood that MAC proposes to

use its $800 million of public debt issuances during FY 1981-



1982_to fund an escrow that will help meet the City's capital
needs during the three fiscal years after the end of the
original four year Financing Plan. To enable MAC to finance
these needs during FY 1983—1985, the State legislature has
increased MAC's borrowing authority by $1.2 billion. This
additional borrowing capacity, in combination with the
escrow to be funded by MAC during FY 1981-1982, is designed
to ensure that the City has a reasonably certain source of
capital after the expiration of the Federal guarantee program.
The guarantees are essential to this effort, since MAC could
not borrow enough to fund $9%00 million of FY 1981-1982 City
capital expenses (which is the role proposed for the guarantees)
in addition to the escrow necessary to provide for the post-
FY 1982 period.

0f course, under the original four year Financing Plan,
it was assumed that MAC financing would be available to the
City to meet all capital expenses in FY 1981-~13982 on the
theory that full market access would be regained for City
bonds immediately after completing one City fiscal year with
a budget balanced in accordance with generally accepted
accounting principles. Two developments have made it unwise
to continue to proceed on the basis of this assumption.
First, it now appears unlikely that the City's bonds will
receive an investment grade rating from both of the major

credit rating agencies until a series of balanced budgets



has been reported.7 Second, the condition cf the credit

markets has been and may continue to be extraordinarily

unfavorable to issuers whose credit is perceived as unproven.
In terms of the "credit elsewhere" test, the role

proposed for MAC financing in FY 1981 and 1982 is thus seen

to be similar to its role during the past two years: despite

the issuance of approximately $847 million of MAC bonds to

the public and $938 million in private placements for purposes

other than financing the City's immediate capital needs, the

"credit elsewhere" test was deemed to be satisfied because
these other needs were recognized as valid and essential to
the success of the four year plan. Financing the MAC
escrow 1s no less valid and essential since there now appears
to pe no other method available to ensure that the City's
capital needs can be met after FY 1982 through the public
creust markets~--which is a paramount cobjective of the Act.
To the extent MAC financing is needed to satisfy this objective,
it is clearly nct available for other purposes and cannot be
considered a source of credit to meet the City's current
capital needs,

Basad on the foregoing, the Secretary clearly has the
authority to issue Standby Guarantees notwithstanding MAC's

ability to issue bonds during FY 1981 and 1982.



B. Other Applicable Provisions

Before considering the advisability of the Secretary's
issuing Standby Guarantees in FY 1981 and FY 1982, a brief
discussion of two other provisions of the Act and the Agreement
to Guarantee is necessary. First, Section 2.1 of the Agreement
to Guarantee provides that the amount of available Standby
Guarantees must be reduced by any City or MAC public sales
made after June 30, 1980. Once again, however, action by the
Secretary in this respect is discretionary, not mandatory.
Pursuant tc Sections 2.1 and 7.2 of the Agreement to Guarantee,
the Secretary has the right to waive this requirement,
thereby enabling Standby Guarantees to be issued notwithstanding
any City or MAC public bond sales during this period.8

Second, Section 103(4) of the aAct and Section 3.1.4 of
the Agreement to Guarantee direct the Secretary to determine
as a condition to the issuance of Standby Guarantees that
the City will be able to meet all of its long-term and
seasonal borrowing needs through the public credit markets
after June 30, 1982. At this ﬁime, there is doubt as to
whether the City alone will be able to achieve this objective
by the original target date. As discussed above, however,
with assistance from MAC, this goal will be met, and further
Fedefal assistance will not be required provided the remaining
guarantees are made available. A review of the legislative
history on this point reveals that assistance from MAC is

not precluded and will not affect the City's compliance with



this statutory requirement.9
"C. Advisability of Issuing Standbv Guarantees
. As the preceding discussion demonstrates, each of the
petentially troublesome conditions to the issuance of Standby
Guarantees can be satisfied. Assuming that all of the
remaining conditions set forth in the Act are met, which we
are advised 1s presently projected, the only relevant issue
then is whether it is desirable for the Secretary to proceed.
It is clearly within the spirit and objectives cof the
Act for the Secretary to issue Standby Guarantees under the
circumstances now prevailing. The objectives of the Act were
{i) to enable the City to effect needed reforms so that it
could satisfy all of its financing needs after June 30, 1982
without Federal financing assistance and (ii) to assist the
City with its financing needs during the interim period.
Despite the fact that the City has efiected all the
fiscal reforms envisioned by the Guarantee Act well within
the schedule set forth, unforeseen conditions have made it
advisable to give MAC the means to finance the bulk ¢f the
City's capital needs until three years of truly balanced
City budgets have been completed and audited. As discussed
above, use of the remaining Federal guarantees will achieve
this. 1If the Federal guarantees are withheld, there will be
a substantial risk that MAC and the City will be unable to
finance the City's capital needs after the end of the guarantee

program, thus inviting the risk that continued Federal



financing assistance will have to be sought for the period-
after FY 1982. Since the use of the remaining guarantees
wili provide reasonable assurance that MAC can furnish the
City with financing for the necessary period, it would
appear to be in the interest of the Federal government to
choose this opticon rather than the risk associated with
refusing further guarantees. In this connection, Senators
Proxmire and Garn indicated in their recent letter that "it
is clearly preferable to return the responsibility for
meeting all of New York City's financing needs to the State
and local level as socn as possible,”

Although Standby Guarantees were considered an alternative
under the Financing Plan to be used only if both the City
and MAC coulé not sell long-term bonds to the public in
sufficient amounts on reasonable terms and conditions in
FY 1981 and 1982, it is clear that the Financing Plan can be
modified from time to time with the consent of the Secretary.lo
An adjustment of the Plan, at this time, would be legally
permissible and approvriate to complete the recovery program

approved by Congress in 1978.



FOOTNOTES

P.L. 95-339 (1878), codified at 31 U.S.C. §§ 1521, et seg.

Secticon 1.1 of the Agreement to Guarantee (definition of
"Standby Guarantees")

Section 2.1 of the Agreement to Guarantee

Oral statement by Felix G. Rohatyn, Chailrman of the Eoard
of Directors of MAC, at the MAC Board of Directors meeting
held on June 3, 1980.

- The general view is that the City would be able to sell
pu.iicly avproximately $100 million of its bonds as a
spaculative investment. Although the City is obligated by
Section 103(10) of the Act to offer to sell its long-
term bonds to the public in FY 1981 and FY 1582, the
Secretary has the authority to waive all such required
City bond sales. The City plans to issue $100 million of
bonds in the last guarter of the current fiscal year.

Joint Explanatory Statement of the Commitiee of Conference,
H. Conf. Rep. No. 95-1369, 95th Cong., 24 Sess. 12, reprinted
in [1978] U.S. Code Cong. & Ad. News 1251,

The Senate and House reports should also be consulted in

this connection. S. Rep. No. 95-952, 95th Cong. 24 Sess.

13, reprinted in [1978] U.S. Code Cong. & Ad. News 1225

and H., Rep No. 95-112% Pt. I, 95th Cong., 24 Sess. 13 (19878},

Testimony of Freda Stern Ackerman, Senicr Vice President
of Moody's Investors Service, before the Senate Committee
on Banking, Bousing and Urban Affairs on January 28,
198C, in which she stated the following:

"The general rule in financial analysis i1s that
three years of sound, realistically balanced
owerations can be defined as a trend. We expect
the end of fiscal 1981 or 1982, whichever the City
chooses, to mark the beginning of that trend



which, in the case of an issuer so previously
unmindful of the principles of sound administration,
would reguire much longer than the generally
accepted rules for it to be adegquately characterized.

Section 2.1 ¢of the Agreement to Guarantee provides in
pertinent part:

"Unless the Secretary shall otherwise agree, the
amount of Standby Cuarantees which may be used
during any Fiscal Year shall be reduced by the
amount of Long-Term City Indebtedness and MAC
Indebtedness issued after June 30, 1980 other than
under the Financing Agreements or to MAC and other
than to holders of Long-Term City Indebtedness or
MAC Indebtedness to refund such Indebtedness held
by such holders.”

9 The Senate report indicates that Congress' intent in this
matter was only +that the City be able to meet its financing
needs in the credit markets without further Federal acssistance,
S. Rep. No. ©95-932, 953th Cong., 24 Sess. 15, reprinted in
[1978] U.S. Code Cong. & Ad., News 1227-28.

10 . o\ s ss
Section 1.1 of the Agreement to Guarantee~definition

of Financing Plan:

"The financing plan for the City providing for the
issuance and szle of MAC Indebtedness and City
Indebtedness pursuant to the Financing Agreements
and in the public credit markets as described on
Exhibit A, as such plan may be modified from time
to time with the consgent ¢f the Secretary.”



To

PAUL, WEISS, RIFKIND, WHARTON 8 GARRISON

345 PARK AVENUE NEW YORK, NEW YORNK 10022
June 3, 1980
DATE scrsnscavciotonttoirasmmasstitbstsssaassasbesing
MEMORANDUM
Municipal Assistance From Paul, Weiss, Rifkind,

Corporation For The
City of New York

Wharton & Garrison

Subject Issuance of "Standby

Guarantees™ by the Secretary of
the United States Department of

the Treasury

You have informed us that the Municipal Assistance
Corporation For The City of New York (the "Corporation") and
The City of New York (the "City") are currently developing
methods of financing the City's capital projects during the
fiscal years immediately following expiration of the four-year
financing plan of the City adopted in November 1978 (the
"Financing Plan"). In connection with this study, you have
asked us to determine whether, under the circumstances de-
scribed below, the Secretary of the United States Department
of the Treasury (the "Secretary") may permissibly issue
"Standby Guarantees"* pursuant to the New York City Loan
Guarantee Act of 1978 (the "Guarantee Act") and the Agreement
to Guarantee (the "Agreement to Guarantee"), dated as of
November 15, 1978, by and among the United States of America
(the "United States"), acting by and through the Secretary,

the State of New York (the "State"), the City, the New York

* Aas used herein the term "Standby Guarantees" refers to
Guarantees to be issued by the Secretary pursuant to the
Agreement to Guarantee during the City's 1981 and 1982
fiscal years.



State Financial Control Board and the Corporation.

As discussed in detail below, we have concluded
that the Secretary is empowered by the Guarantee Act to issue
the Standby Guarantees under the circumstances described. 1In
addition, we have concluded that the Secretary has the contrac-
tual authority under the Agreement to Guarantee to issue such
Standby Guarantees in such circumstances if he were to waive
-- as he has the legal right, but not the obligation to do
-- the contractual reguirement contained in the Agreement to
Guarantee that the amount of such Standby Guarantees be
reduced in any fiscal year of the City by the amount of bonds
of the Corporation issued to the public during such fiscal
year. (These conclusions assume, of course, that all other
reqgquired conditions precedent to the issuance of such Standby

Guarantees have been fulfilled.)

Statement of Facts

The Financing Plan was adopted to provide approxi-
mately $4.5 billion of long-term financing for the City
during its 1979 through 1982 fiscal years. As outlined in
Exhibit A to the Agreement to Guarantee, the Financing Plan
includes four long-term financing components: (i) the sale
of up to $1.8 billion of the Corporation's bonds to various

commercial banks, savings banks and insurance companies and



four City employee pension funds (the "City Pension Funds"};
(ii) the sale of up to $750 million of federally guaranteed
City bonds to the City Pension Funds and two State employee
pension funds (the "State Pension Funds"); (iii) sales to the
public of up to $1 billion of the Corporation's bonds; and
(iv) sales to the public during the City's 1981 and 1982
fiscal years of up to $950 million of City bonds that are not
federally guaranteed, or, to the extent neither the City nor
the Corporation is able to sell its bonds to the public in
sufficient amounts on reasonable terms and conditions to
fulfill this element of the Financing Plan, the United States
has agreed to guarantee up to $900 million of City bonds and
the City and State Pension Funds have agreed to purchase such
bonds (see footnote 6 of such Exhibit A).

The major portion of the funds to be generated by
the Financing Plan are to be used to finance the City's capi-
tal programs during the four years of the Plan. As stated
in the report of the United States Senate Banking, Housing
and Urban Affairs Committee, the primary objective of the
Plan is to enable the City to regain full reentry into the
long-term public credit markets, thereby permitting the City
to finance its capital needs on its own after the expiration
of the Plan. (S. Rep. No. 95-952, 95th Cong. 2d Sess. g8, 14.)
To that end, Section 103{(10) of the Guarantee Act and Section

6.16 of the Agreement to Guarantee require that the City



attempt to sell through public offerings some amount of long-
term bonds during its 1981 and 1982 fiscal years, unless the
Secretary "determines that such offer would be inconsistent
with the financial interests of the City." (Section 6.16 of
the Agreement to Guarantee.) To the extent the City is unable
to sell such bonds, the Financing Plan (as outlined in
Exhibit A to the Agreement to Guarantee) provides that the
City's capital needs would be met during those years, in the
first instance, by sales of the Corporation's bonds to the
public or, if the Corporation is unable to market publicly
such bonds on reasonable terms, by the sale of federally
guaranteed City bonds to the City and State Pension Funds.™*
You have advised us that despite the successful
operation of the Financing Plan to date and the significant
budgetary progress the City has made during the past few
years, it has become increasingly apparent that the City will
be unable to market publicly the amount of bonds required to
finance its capital needs during its 1981 and 1982 fiscal
years. In addition, it appears unlikely that the City will

be able to sell publicly such required amount of bonds during

* It should be noted that a large portion of the City's
capital needs during its 1981 and 1982 fiscal years will
be met pursuant to the Financing Plan by private place-
ments of the Corporation's bonds to various commercial
banks, savings banks and insurance companies (collec-
tively the "Financial Institutions™) and the City Pension
Funds pursuant to the Bond Purchase Agreement, dated as of
November 15, 1978, by and among, such Financial Institu-
tions, City Pension Funds and the Corvporation.



its 1983 and 1984 fiscal years. Accordingly, alternative
sources of financing will have to be arranged to enable the
City to finance its capital needs during those years. You
have informed us that the City's bondable capital require-
ments are expected to range from approximately $700 million to
$1.2 billion during each of its 1981 through 1984 fiscal years.
In this regard, the Corporation has stated its
intention to ask the State legislature for increased borrow-
ing authority and an extension of its authorization to issue
debt through the 1984 calendar year in order to be pre-
pared to help the City meet its financing needs to the extent
necessary during the City's 1883 and 1984 fiscal years. The
Corportion has recently been advised by its managing under-
writers, howevear, that, assuming no unforeseen dramatic
changes in the economy or market conditions for municipal
bonds, it is their expectétion that the Corporation's ability
to market publicly bonds on reascnable terms will be limited
to approximately $600 million annually through the City's 1984
fiscal year. Consequently, if the Corporation were to issue
such amount of bonds during the 1983 and 1984 fiscal vears of
the City, the proceeds of such sales, together with the
limited amount of bonds that the City is expected to be able
to market publicly in those years, would be insufficient to
finance all of the City's projected capital needs for such

years,



You are therefore considering a proposal (the
"pProposed Plan") pursuant to which the Corporation would issue
to the public during the City's 1981 and 1982 fiscal years the
amount of bonds it is capable of issuing on reasonable terms,
and set aside the proceeds of such sales to, in effect,
prefund a portion of the City's capital needs for its 1983 and
1984 fiscal years. The funds derived from these sales would
be available to the City to the extent required to finance the
City's projected capital programs in the City's 1983 and 1984
fiscal years, Thus, the Proposed Plan would permit the City
to meet all of its 1983 and 1984 capital requirements without
the necessity of Federal assistance in the form of guarantees
or otherwise. Thereafter, assuming the City is able to
continue the budgetary progress it has made to date, it is
expected that the City will regain sufficient access to the
public credit markets to finance its capital projects entirely
through the public sale of its bonds.

In connection with the Proposed Plan, we have
reviewed the New York State Municipal Assistance Corporation
Act, as amended by the Municipal Assistance Corporation For
The City of New York Act (the "Act"), other laws which we
considered relevant and the agreements implementing the
Financing Plan and are aware of no prohibitions against

the issuance of bonds by the Corporation in one year to



prefund a portion of the City's capital programs for subse-
guent years.* In addition, we believe such issuance of
bonds would be within the Corporation's authorized purposes.
We assume, of course, that you will be consulting with
Hawkins, Delafield & Wood for their views with respect to
any arbitrage problems which may result from the Proposed
Plan.

As discussed above, the Financing Plan contemplates
that the City's capital projects for its 1981 and 1982 fiscal
years will be partially financed by public sales of City bonds
during such vears, and in the event the City is unable to
sell such bonds on reasonable terms, such capital projects
would be partially financed, in the first instance, by public
sales of the Corporation's bonds during those years, none of
which sales are currently scheduled., Because, however, the
Proposed Plan contemplates that the proceeds of any public

sales of the Corporation's bonds during the City's 1981 and

* As you know, Section 3037 of the Act provides that any
amounts paid to the City by the Corporation to finance
the City's capital projects are to be evidenced by bonds
of the City delivered to the Corporation. Although
restrictions may exist with respect to the issuance of
bonds by the City in one year to prefund its capital pro-
grams for subseguent years, such restrictions should not
affect the Proposed Plan, because bonds of the City are to
be delivered to the Corporation pursuant to Section 3037
only at the time the Corporation pays moneys to the City,
which, as we interpret the Proposed Plan, will not occur
until the year in which the moneys are actually required
for the City's capital program.



1982 fiscal years would be used to prefund a portion of the
City's 1983 and 1984 capital requirements, other funds will
be required to finance the City's 1981 and 1982 capital pro-
jects. Under the Proposed Plan, such funds would be provided
from sales of federally guaranteed City bonds to the City

and State Pension Funds provided the Secretary is willing to
issue the Standby Guarantees. Thus, you have asked us to
determine whether the Secretary may permissibly issue such

Standby Guarantees under the factual situation described.

Legal Discussion

The Guarantee Act and the Agreement to Guarantee
authorize the Secretary to guarantee the payment of principal
of and interest on up to $1,.65 billion in aggregate principal
amount of outstanding City indebtedness issued to any City or
State employee pension fund during the 1979 through 19382
fiscal years of the City. Pursuant to the Guarantee Act and
the Agreement to Guarantee, the Secretary has guaranteed the
payment of $750 million of City bonds during the City's past
two fiscal years, and is authorized pursuant to Section 2.1
of the Agreement to Guarantee to guarantee, on a standby
basis, the payment of $900 million of such bonds during the
City's 1981 and 1982 fiscal years if certain specified con-

ditions are met. After veviewing the Guarantee Act and the



Agreement to Guarantee, we believe that there are three such
conditions which could clearly affect the Secretary's ability
to issue the "Standby Guarantees" under the Proposed Plan.

One such condition is contained in Section 103(2) of
the Guarantee Act which provides that prior to the issuance of
any Guarantee the Secretary must determine that:

"the city is effectively unable to obtain credit in the
public credit markets or elsewhere in amounts and terms
sufficient to meet the city's financing needs."

Because the Proposed Plan calls for the Corporaticn
to raise money in the public credit markets during the same
period the Standby Guarantees are to be issued, two questions
may be raised with respect to the "credit elsewhere" test
contained in Section 103(2). First, should the test be inter-
preted to require that both the City and the Corporation be
unable to obtain credit in the public credit markets or else-
where prior to the issuance of any Guarantees? §Second, even
if the answer to that question is No, if the Corporation has
raised money does it become an "elsewhere" where the City
might obtain credit?

Section 103(2) of the Guarantee Act was adopted,
virtually without change, from the House version of the
Guarantee Act., The Senate version of such Act had provided,
however, that "the Secretary determine that credit is not

otherwise available to the city or a financing agent [the
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Corporation] on reasonable terms before he agrees to guarantee
« .o any'city indebtedness." (S. Rep. No. 95-952, 55th Cong.
2d Sess, 13). The adoption of the House version of the bill,
and the concomitant rejection of the Senate version, we
believe, evinces a Congressional intent that only the City's
ability to obtain credit in the public credit markets or
elsewhere be considered by the Secretary prior to the issu-
ance of any Guarantees.* |

As to the second gquestion, although the Corporation
is expected to have certain market access during the City's
1981 and 1982 fiscal vears, the Corporation intends to use
that access under the Proposed Plan not to finance the City's
capital needs for those vears but for the purpose of raising
funds to enable the City to finance its capital needs, without
Federal assistance, in the vears following the expiration of
the Financing Plan. As discussed above, this purpose is

consistent with the primary objective of the Financing Plan.

* The House Report, in discussing Section 103(2), states in
pertinent part that such Section:

" ., . requires the Secretary to determine that
the city's financing needs cannot be met effec-
tively through borrowings in the private credit
market. The use of the word "effectively" is
intended to create a test of the practical unavail-
ability of credit, including maturity and rate,
through the private market. The Secretary has
discretion to determine when that test has been
met."

(H., Rep. No. 95-1129 Pt, I, 95th Cong., 2d Sess. 15.)
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Accordingly, because the Corporation will use its full avail-
able market access for this purpose, it will be unable to

issue indebtedness in the public markets on reasonable terms

to provide funds for the City's capital needs for the City's
1981 and 1982 fiscal years. Similarly., during the City's 1979
and 1980 fiscal years, the Corporation had certain access to
the public credit markets but used that access not to finance
the City's capital needs for those years but for other purposes
consistent with the Financing Plan without causing the City

to fall to meet the "credit elsewhere" test.

For the reasons discussed above, therefore;, we
believe that it would be appropriate and consistent with the
Guarantee Act for the Secretary to determine that the require-
ments of Section 103(2) of the Guarantee Act have been satis-
fied in connection with the issuance of Standby Guarantees
under the Proposed Plan.

Sections 2.1 and 3.3.3 of the Agreement to Guaranteé
provide in pertinent part that the amount of Standby Guarantees
which may be issued in the City's 1981 and 1982 fiscal years
shall be reduced by the amount of the Corporation's bonds
publicly sold during those years. As discussed above, this
requirement is consistent with the Financing Plan (as outlined
in Exhibit A to the Agreement to Guarantee) which contemplates

that the public sale of the Corporation's bonds act as the
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first back-up to the extent the City is unable to market
publicly its bonds on reasonable terms during its 1981 and
1982 fiscal years, which event now appears likely. However,
since this reguirement is contained only in the Agreement to
Guarantee and not in the Guarantee Act, it may be waived by
the Secretary in accordance with Section 7.2 of the Agreement
to Guarantee, which provides in relevant part that "{tlhe
Secretary may waive any provision of {the] Agreement . . .
which is intended for the benefit of the United States and may
consent to any modification of any term [tlhereof . . . which
is intended for the benefit of the United States as he may
deem appropriate." Correspondingly, section 2.1 of the
Agreement to Guarantee specifically provides that the require-
ment that the amount of the Standby Guarantees in any year be
reduced by the amount of the Corporation's bonds publicly sold
during such year is subject to the Secretary agreeing otherwise.
Conseqguently, because the Proposed Plan is designed to enable
the City to finance its capital needs after the expiration of
the Financing Plan without Federal assistance, which, as dis~-
cussed, is similarly the ultimate objective of the Financing
Plan, we believe that the Secretary has the legal power to
waive this requirement and that it would be appropriate for
the Secretary to grant such a waiver,

The third condition which could affect the Secre-
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tary's ability to issue Standby Guarantees is contained in
Section 103(4) of the Guarantee Act which provides that prior
to the issuance of any Guarantee the Secretary must determine

that:

"during the four-year period ending June 30, 1982, the
long-term and seasonal borrowing needs of the city . . .
will be met through commitments from the State, an
agency of the State, private sources, or through the
public credit markets, in amounts which will be suf-
ficient to enable the city, when the guarantee authority
conferred by this title has terminated, to meet all of
its long-term and seasonal borrowing needs through the
public credit markets . ., . ."

This condition would apparently be satisfied under the Pro-
posed Plan because the primary objective of such Plan is to
enable the City to finance its capital needs in the years
immediately following the expiration of the Financing Plan
through the public sale of the City's and the Corporation's
bonds. Although literally read, Section 103(4) could be
interpreted to reguire that the City meet on its own, with-
out assistance from the Corporation, all of its financing
needs beginning with its 1983 fiscal year, the legislative
history to the Guarantee Act indicates that what is contem-
plated by Section 103(4) is that the City merely be able to
meet its financing "needs in the credit markets without
Federal assistance." (S. Rep. No. 95-952, 95th Cong., 24
Sess. 15.) 1In fact, the report of the Senate Banking, Hous-

ing and Urban Affairs Committee states that it is desirable
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that the Corporation retain some borrowing authority after
the expiration of the Financing Plan in case such authority
is required to help the City meet its financing needs once
the guarantee authority terminates, {(S. Rep. No. 95-952,
95th Cong., 2d Sess. 10.) Thus, we believe that the Secre-
tary would be able to make the determination regquired by
Section 103(4) under the Proposed Plan.

Accordingly, if‘the Secretary were to waive the
requirement contained in Sections 2.1 and 3.3.3 of the Agreenent
to Guarantee, and assuming all other required conditions
precedent to the issuance of the Standby Guarantees are satis-
fied, we are aware of no legal impediments to the issuance
of the Standby Guarantees by the Secretary under the Proposed

Plan.
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Summary of Presentation to the Hon. G. William Miller
Secretary of the Treasury

by
The City of New York
Municipal Assistance Corporation

For The City ¢f New York

September 10, 1980

In the fall of 1978, the City, MAC, State and Federal govern-
ments together with various financial institutions and City
and State Pension Funds developed and implemented a plan which:
o provides capital financing assistance to the City
during a four year period ending June 30, 1982,

o provided for the City's gradual reentry into
the public long term credit markets.

o required the City to undertake various budgetary
and management reforms designed to produce GAAP
balanced operating budgets by no later than fiscal
yvear 1982.
In authorizing the issuance during fiscal years 1979 to 1982
of up to $1.65 billion of guaranteed City debt as part of the
plan, the Congress recognized that an orderly program of
investment in the City's physical infrastructure was essential

to its fiscal and economic recovery and to its ultimate

reentry into the long term credit markets.

To date financings have proceeded according to the plan:

o The City has issued $750 million of guaranteed
bonds to the City and State pension funds.



o} MAC has issued $938 million of the $1.8 billion
to be issued to the various financial institutions
and City pension funds.

o MAC has sold publicly $847 million of its bonds.

o The City has met most of its seasonal borrowing
requirements during fiscal years 1979 and 1980
through the public issuance of $275 million and
$375 million of City notes in 1979 and 1980,
respectively.

The proceeds of the long term bond sales have been used to
finance the City's capital program, fund the last vestiges of
the City's operating budget deficits, meet MAC's capital reserve

fund requirements, fund the Guaranty Fund and continue MAC's

refunding program.

Although future budgetary problems remain, the City has made
considerable progress in controlling its operating budget and

revitalizing its capital program.

0 The City has overhauled its financial reporting
and budgetary problems which have enabled it to
adopt a GAAP balanced budget for fiscal year 1981
-- a year earlier than required.

o} The City has met every budget target set out for it.

o The City has restrained the growth in total budget-
ary outlays to 12% while the State's expenditures
have grown 33% and the federal government's 6€6%.

o Projected capital spending has increased to a total
of $4.7 billion for fiscal years 1981 to 1985.
Over 70% of this amount represents investment in
the City's basic infrastructure,



Despite this progress, it appears unlikely that the City will
be able to sell publicly its bonds in the amounts originally
anticipated. To provide the necessary resources to assure
adequate financing for the City's renewed capital program,
MAC and the City have proposed an extension of the existing
plan through December 1984. (See Table 1.) Specifically, the
plan:

o anticipates that the City will sell at least $1.7
billion of its bonds in the public markets during
fiscal years 1981 to 1985.

o requires MAC to sell approximately $1.9 billion
of its bonds publicly during the period ending
December 31, 1984.

o projects that the remaining $862 million of MAC's
private placements to the financial institutions
and pension funds will be completed as scheduled
and that the City will complete the issuance of
the remaining $900 million of its bonds to be
guaranteed under the New York City Loan Guarantee
Act of 1978.

MAC's issuance capacity is insufficient to provide for short-
falls in City issuances and the absence of the remaining

$900 million of guaranteed City debt to be issued during

fiscal years 1981 and 1982. (See Figure 1 and Table 2.)



TABLE 1

Financing Requirements and Sources

Fiscal Years 1981 to 1985

(In $ Millions)

1981 1982 1983 1984 1985 Total
Reguirements
City Capital 712 975 1,000 1,000 1,000 4,687
MAC - Capital
- Reserve Fund
and Guaranty Fund 75 100 100 100 375
-~ Refunding 100 150 250
Total 887 1,225 1,100 1,100 1,000 5,312
Sources
City ~ Guaranteed 300 600 900
- Public* 100 200 300 400 700 1,700
MAC - Private 537 325 862
Public 400 400 400 350 300** 1,850
Sub-Total 1,337 1,525 700 750 1,000 5,312
Reserve for Future
Capital Requirements
{Deposits)/
Withdrawals {450) {300) 400 350 0 0

Total for Current

Requirements 887 1,225 1,100 1,100 1,000 5,

*  To the extent City public issues vary from the indicated schedule, MAC
issues may be adjusted accordingly.

** To be issued during first six months of fiscal year 1985.

312
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Table 2

Aggregate MAC Issuances For Purposes of the
Statutory Limitation
Fiscal Years 1981 to 1985
(In $ Millions}

1981 1982 1983 1984 1985

Proposed Plan 7,646 8,221 8,621 8,971 9,271
Proposed Plan

Without Guarantees 7,846 8,646 9,246 9,896 10,000%
Proposed Plan

Wwithout Guarantees

And Assuming No

City Issuances 7,946 8,946 9,846 10,000** 10,000*%*

* To provide for all of the financing reguirements in 1985
would reqguire MAC to exceed its statutory issuance limi~
tation by $196 million. If alternative financing sources
are unavailable, the City's level of capital expenditures
must be reduced by that amount.

*% To provide for all of the financing requirements in 1984
and 1985 would require MAC to exceed its statutory issuance
limitation by $896 million and $1,896 million, respectively.
1f alternative financing sources are unavailable, the
city's level of capital expenditures must be reduced by
the aggregate $2,792 million by 1985.
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The Honorable Don Edwards, Chairman

Subcommittee on Civil and Constitutional
Rights

U.S. House of Representatives

Washington, D.C. 20515

Dear Representative Edwards:

The Governmental Debt and Fiscal Policy Committee of the
Municipal Finance Officers Association (MFOA) has recently
taken a position in support of amending the Bankruptcy Reform
Act of 1978 as it affects certain types of municipal debt.
MFOA represents 8,000 members who are state and local govern-
ment finance officials, appointive or elective, and public
finance specialists.

As was pointed out at your Subcommittee hearings on
November 28, 1979, certain bonds issued by state and local
governments which have been secured by a specific pledge of
tax or other revenues will become unsecured obligations of
the municipality upon the commencement of a bankruptcy pro-
ceeding. The members of our Governmental Debt and Fiscal
Policy Committee unanimously agreed that the uncertainty cre-
ated by this section of the Bankruptcy Code can adversely af-
fect the marketing of certain tax-exempt bonds.

EXECUTIVE CFFICES 80 NCWTH AT GAN AVE 5T« THCAGD a5 e e 2T



The Honorable Don Edwards
March 4, 1980 '
Page Two

We hope that the Subcommittee on Civil and Constitution-
al Rights will adopt the changes which were suggested by
state and local government representatives at the November
28, 1979, hearings. If you or your staff should need further
information from MFOA, please contact Jeff Esser, our
Washington Director of Liaison, at bL66-2014.

Sincerely,

Py 74

Robert M. Odell
City Treasurer :
Los Angeles, California
' and
Chairman, Governmental
Pebt—and=Frecal-Poddey- s
" Committee, MFOA

ot - ey £y g I
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cc: Representative John F. Seiberling
Professor Charles F. Vihon

bec: Mr. Thomas De Rogatis
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February 27, 1980

9 he Honorable Don Edwards

Chairman . .

Subcommittee on Civil and Constitutional

Rights

U.&%. House of Representatives
Room 407 _

House Office Building Annex One
Washington, D.C. 20515

Re: JI.R. 5447/S. 658

Dear Chairman BEdwards:

We understand that the Subcommittec on Civil and
Constitutional Rights is now continuing its considerabtion of
technical amendments to the Bankruptcy Reform Act of 1978.

As you recall, the Public Securities Association, which
represents dealers and dealer banks that provide under-—.
writing and financial advisory services to state and local
governments, testificd at the Subcommittepe hearing on Novembor
28, 1979 regarding the effects of certain provisions of the
Act on the municipal securities market.

At the Subcommittee hearing, PSA and others invoelved in
gtate and local government finance peointed out the need to
provide legislative relief from the possible effeclts of
Seclion 552 of the Act on municipal revenue bonds and other
hybrid obligations which may be sccured by particular revenues
of the governmental unit and by the full faith and arodit of
the issuer. 1t was our boelief that members of Lthe Subcommittee
recognizaed the effects of Section 552 on municipal financial
practices and intended to give careful consideralion to
remedial legisiation during markup of the teohnical amend-
ments bill,  PSA belioves the following impovtant points
should be considered in drafting the appropriate amendments.

1. State and local government financings diffor
significantly from corporate financings in that,
generally, a municipality is unable to plodge it



The Honorable Don Edwards
Pagce 2
February 27, 1980

assels whoen borrowing money. nstead, it pledges
either itg taxing power or particular revenues {or
both) as sccurity to bondholders,

2. State 1aws determine the types and amounts of
debts municipatlitios can issue. Such laws may
provide for revenue bond issues or for hybrid
obligations known asn "double-barrelled" general
obligation revenue bonds.  Some states, for example
regquire that all bonds issucd by a municipality,
even those secuved by particular revenues, he
general cbligations of the issuer. Tn any event,
state laws will provide limitations on Lhe revenues
thal can be pledged by issulng jurisdictions.
Sec, Advisory Commission on Intergovernmental
Relations, Significant Features of F'jcalmfederalism 1976~

27, Volume IilRevEﬁue"qﬁg'DébE, 61l and Tabh e

-

3. The issuance of "double-barrelied" obligations can
enable municipalities to work out Financial difficultien
and, thereby, avoid a municipal debt adjustment
proceeding under federal law. We believe this is
consistent with the intent of Congress in drafting
the federal statutory framework for municipal dabt
adjustment. ‘ '

PEA belioves that federal bankruptcy law should not -
necessarily interfere with state control over municinal
financial affairs. Thercfore, we urge the Subcommittee to
provide the broadest possible relief to enable municipalities
to pledge any sources of moneys as security for honds as may
be permitted under state law. We would he pleased to discusg
with you or vour stuff any specific language that may he
considered Lo accomplish this objectlive. :

*
Sincerely, :
Wy "\ =,
é ; U\mmc"-:? ‘?:(%"::LCLT’:"\(M

Lavrence H. Drown
Chairman
LD ad

e ALL Subcomnmibtheo mombers
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EXECUTIVE DIRECTOR OF THE

PUBLIC SECURITIES ASSOCTIATION
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OF THE
HOUSE JUDICIARY COMMITTEE
REGARDING THE EFFECTS OF
THE BANKRUPTCY REFORM ACT OF 1978

ON THE MUNICIPAL SECURITIES MARKET

Washington,
Novemnber 28,

D.C.
1979




STATEMENT OF ROGER KLEIN, EXECUTIVE DIRECTOR, PS5SA

b4

The Public Securities Association (PSA) is pleased to provide

its comments regarding the potential effects of the Bankruptcy
Reform Act of 1978 on the financing practices of state and local
governments. PSA is a national trade association representing

some 280 dealers and dealer banks which provide underwriting and

financial advisory services for state and local governments.

In recent months, participants in the municipal securities
market have been made aware of some of the potential effects of
Section 552 of the Bankruptcy Reform Act on financings by govern-
mental units. The total impact of Section 552 on prospective
municipal bond and note issues, as well as outstanding obligations,
has not yet been fully determined. However, we are aware of at
least one instance in which a municipality, the City of Cleveland,
was unable to market a proposed note issue because of the uncertainty
created by Section 552 of the Act. It appears that the application
of this provision to municipal financing practices could affect
the security of holders of municipalrevenue bonds and other hybrid
obligations which may be secured by particular revenues of the
govermnental unit and by the full faith and credit of the issuer.

The Senate has provided partial relief from the effects of
Section 552, It appears, however, that the remedial action taken
by the Senate would apply only to holders of municipal revenue bonds.
We urge this Committee to go further by extending relief to holders

of hybrid municipal obligations such as the "double-barreled"



general obligation revenue bonds. PSA believes that the unique
characteristics of municipal operations and financing practices
warrants remedial action by this Committee with respect to the
application of Section 552 to municipalities.

Chapter 9 of the new backruptcy code and its legislative
history acknowledge the distinctions between state and local
governments and private corporations. In creating the federal
statutory framework for the adjustment of debts of a municipality,
Congress recognized that federal supervision of a bankrupt
municipality is a matter of serious consequence that should be
avoided, if at all pOSsible. As we have seen, current Section 552
can foreclose the possibility of a municipality's escaping from
default by issuing obligations, as permitted under state law, that
would provide adequate security to investors to cause them to
purchase the obligations.

A municipality differs significantly from a corporation in
its ability to provide security for the money it borrows. A
governmental unit exists to provide essential serxvices to its
residents. It in turn finances its capital expenditures by
selling securities to investors. Debt services on these obligations
is paid through either tax receipts or user charges with respect
to facilities built with bond proceeds.

Generally, a municipality is unable to pledge its assets
when borrowing money in the municipal market. Instead, it
pledges either its taxing power oOr particular revenues as security

for the bonds. The promise made to bond and noteholders is that




future tax receipts or revenues pledged will be sufficient to pay
debt service costs. Therefore, the holder of the municipality's
obligations looks to future revenues for payment.

The types and amounts of debt that can be issued by various
state and local governmental units are determined by state law.
Political subdivisions may issue revenue bonds oxr general obligation
bonds secured by a particular tax or source of revenues. Some
municipalities, such as the City of New York are required to issue
general obligation debt, even if the obligations are payable from
particular revenues (see the attached November 13, 1979 letter
from the Comptroller of the City of New York).

Hybird obligations, such as general obligation notes and bonds
securéd by specific revenues, have been used by municipalities such
as the City of New York and Yonkers, New York to finance their
continuing reqguirements and to avoid the need to resort to
Chapter 9 proceedings. We believe that federal bankruptcy law
should not have the effect of precluding the issuance of obligations
that are permitted under state law, particularly when the result
may be to force,a municipality into Chapter 9 proceedings. To
deny the use of this financing tool to municipalities is inconsistent
with the general policy of Chapter 9 and does not take into
consideration the unigue and continuing nature of municipal
governments.,

Flexibility in structuring financings is an important factor
in keeping interest costs low for state and local governments.
Section 552, because it reduces flexibility, may cause many financial-

ly soupd governmental units to incur higher borrowing costs.




Chapter 9 of the bankruptcy code appears to have been drafted
carefully to maintain the balance between the need for states to
maintain control over municipal affairs and the desirability of a
uniform procedure for the adjustment of municipal debt, if bankruptcy
cannot be avoided. We believe remedial action by this Committee
with respect to Section 552 is consistent with those objectives.

PSA would be pleased to cooperate with the Committee to fashion

the appropriate relief.




THE CITY OF NEW YORK
OFFICE OF THE COMPTROLLER

HARRISON J, GOLDIN
"COMPTAOLLER

November 13, 1979

Mr. Lawrence H. Brown, Chatrman
Public Securities Association

One World Trade Center

New York, New York 10048

Dear Mr. Brown:

I was pleased to learn about the Public Securities Association's
recommendation that the Bankruptcy Reform Act of 1978 be amended
to provide for recognition of the rights of holders of municipal
general obligation revenue debt in the event of a bankruptey
proceeding. This amendment would improve materially the
ability of all municipalities to meet both their long and short-
term financing needs in the public credit markets.

As matters stand, the Bankruptey Act's provisions respecting
the treatment of property acquired by a debtor after the (,ommenc e-
ment of a procecding are unsatisfactory. It seems illogical
that holders of revenue obligations which contain the additional
security. feature of the pledge of the "faith and credit" of the
issuer should be treated less favorably than the holders of
straight revenue bonds. Additionally, while Senate Bill 658
was intended to remedy the original Act's treatment of after-
acquired property in the case of municipal bankruptey, the
revisions may create serious market and related difficulties
for those municipal issuers, like the City of New York, whose
debt must by law be a general obligation.

The short-term debt recently issued publicly by the City
of New York has been "general obligation" revenue anticipation
notes. The monies earmarked for repayment of these notes are
segregated as provided by State law for the benefit of noteholders.
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Mr. Lawrence H. Brown, Chairman
November 13, 1979
Page 2

However, given the "hybrid" nature of these obligations,

they would not be protected by present Mafter-acquired property"
provisions of the new Bankruptcy Code. Were the City able to
represent to prospective lenders that its debt instruments would

Temain in a protected position in the event of a bankruptey, such

a representation would significantly improve the Clty s ability
to market its debt. -

If I can be helpful to the Public Securities Association in’

- this matter please do not hesitate to call on me.

Sincerely,

e\
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Honorable Don Edwardyg

Chairman

subcommittee on Civil and
Constitutional Rights

United States House of Representatives
407 House Annex 41

Washington, n.c. 20515

bDear Congressman Ndwards :

We are writing in connection with your subcommittee's
consideration of a House counterpart to Senate Bill 658
{passed by the Senate on September 7, 1979), which contains
technical amendiments ro the new Federal Bankruptcy Code, e
are troubled by Section 928 (c) of the Senate Bill and its
House counterpart, Section 928, both of which exclude municipal
tevenue debt obligations Crom the scope of the after-acquired
property provisions of Section 552 of the Code. The effect
of thig exclusion will be to ensure that these revenue
obligations wauld be paid at maturity from a specific revenue
stream or other designated source irrespective of the issuor's
Liling of a debt adjustment petition.

Although we are in complete agreement with the broad
objectives of thie proposal, we strongly object to the
pravision ag currently drafted bhecause §ts coverage has been
restricted to revenue obligations mayable solely from
shecifically identified Levendes.,  As a result, every municipal
Tsguer which ig required by state law to further secure
revenue obligations with a pledge of its faith and credit is
excluded from the scope of the proposed amendment ., * The
irony of this situation is that holders of these chbligations
who have addicional security provided by the pledgs of faith
and credit will actually wind up with less protection in the
event of the filing of & petition, an cutcome which Was

surely not intended.

> In the State of New York, for example, all municipal
iIssuers have heen required cince 1928 by the State
constitution to pledge their faith and credit Lo their
debt obliagations”



Hon, Don Edwarde -2 November 5, 1979

Tt is difficult for us Lo imagine that Congress intends
lo create two unequal classes of issuers of municipal revenus
debt obligations—-those who Are permitted by state law to
fssue debt backed only by specifical ly identiried revenue,
and those who are required by state 1oy bo izsue ageneral
obligation debt, Substantial adverse market impact will
almost certainly result with respect to the latter's revenge
obligations due te this unnecossary dichotomy. Enclosed for
your review isg g Leport from the firm Of Proscott, Do
Turbin, which reflects some of the contusicon which the
Droposed new hankruptey statute has alicady caused in the
financial communi ty,

To remedy thig lnegquity, wo Mrge that, at the very
least, the word "solelv" he omitted from rhe Pronmsod
ancndment,  This delotion would reitove the disorinination
which Presently existg against all aeneral oizligation
lssuers withougt affecting the neaning and intent of the
vrovision., We should mention that it woula actually be
inconsistent ro include the word "solely" in the proposed
sihendment, since the Code draws ne diztinction betwoon
recourse and Non=-recourse creditors.,

N osecond and equally important problem arvises from Lhe
fact that Provisions in the Code applicable to minicipalities
are derived in pact from terminology used in tho Uniform
Commercial Code which do not, in fact, accurately describe
the arrangements used to pravide f{or repaynent of municinal
Fevenue debt obligations. For instance, all revenue obligations
Are not issucd pursuant to a written security agreement
metween the creditor and the municipality referring to
Pronerty and proceeds, as ig contemniated by Section 928,
Accordingly, we arge that f(urvher consideration be given to
the important dillferences between municipal debt obligations
and financings ip the commercial context for purvoses of the
Code.  we thcomniend a provicion in the form enciosed to resolve
the problem presented by Soction Y28{c) and itz House COUnt2 it
AL presently deafted, and would Le pleased te discuas this pro-
posal or any oiher with veu,



Hon, Don Edwards o November 5, 1979

We believe that ouyp pesition is concistent With cxisting
Section 552 of the Code, which recognizes an eroeption to the
termination of security interests in atter-acauired propertgy
where the security interest attaches to procceds realizoed
UDon a specifice pledged roceoivable. Since the seCurity of o
holder of municipal reverue debt obligations fits cencentually
into thig Category, in that the holder has an interest in 2
Spocifjcally ldentifiecd Levenue source (e,qg., state general
revenue sharing) pavable at a specific time, it is logical that
the proposed Aendment allow thoe holder 'g cecnrity intercst be

o~

attach Lo the monies as the specified revenue js Laid,

We can understang your statfi's desirvre not to grant
exceptional troatment to any particular type of security,
fince the Code is desiyned to provide a general plan for
debt adjustment apd is intended neilher Lo address particular
Lypes of claims, nor to be a tool for cneouracing particular
sorts of investments, We would noint out, however, that Dy
leaving the provision as it presently oxists, the bhill will
enhance one Yroup of municipal rovenue debt obligations as
investments at the expense of the other for no apparent
reason. Since the Proposed amendmoent ig clearly not "techiiical”
in nature, we believe it should not be enacted in jte oroesant
form without ac least the opportunity for hearings on the
mattor,

For all of the foregoing FCAsoNs, we urge your subceonmitioe
Lo give favorable consideration to our propocsal when SONS AT ey
Lhis .mportant legisiation.

Very trulvy vours,
1

Allen G. Schwar by
Corporation Counsel
CCr Senator Edward M. Rennedy
Senator Dennis DeConcini
Congressman Petoer Fodino
Charles Vihon, Raq.
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- Suggested Revenue Obligation Provision:

"If any holder of obligations of the debtor
15 given any rights under applicable non-bankruptcy
law to payment of such obligations in whole. or
in part from specifically identified revenues, in-
cluding tax revenues, proceeds, rents, profits, or
other similar moneys of the debtor, then such
rights shall extend to such revenues to the extent °
permitted under applicable non-bankruptcy law."
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IN THE HOUSE OF REPRESENTATIVES

SEPTEMBER 11, 1979
Referred to the Committee on the Judiciary

AN ACT

To correct technical errors, clarify and make minor substantive
changes to Public Law 95-588.

Be it enacted by the Senate and House of Representa-

1

2 tives of the United States of America in Congress assembled,

3  TITLE I-AMENDMENTS TO TITLE 11 OF THE

4 UNITED STATES CODE

5 SEc. 101. Section 101(2)(D) of title 11 of the United ==
6 States Code is amended by striking out “or all” immediately . :___%
T a,fte.r‘ “husiness”. ;
8 . SmC. 102. (a) Section 101(8)(B) of title 11 of the United =

9 States' Code is amended by striking out the colon at the end

}

10 thereof and inserting a semicolon in lieu thereof.
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12
13
14
15
16
17
18
19
20
21
22
23
24
25
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“judicial”, and inserting “action or” immediately before
“proceeding”’.

SEC. 167. Chapter 9 is amended by the addition of a
section 928 as follows:

“SEc. 928. (a) Except as provided in subsections (b) and
(c) of this section, property acquired by the estate or by the
debtor after the commencement of the case is not subject to
any lien resulting from any security agreement entered into
by the debtor before the commencement of the case.

“(b) Except as provided in sections 506(c), 544, 545,
547, and 548 of this title and subsection (c) of this section if
the debtor and a secured party enter into a security agree-
ment before the commencement of the case and if the secu-
rity interest created by such security agreement extends to
property of the debtor acquired before the commencement of
the case and to proceeds, produect, offspring, rents, or profits
of such property, then such security interest extends to such
proceeds, product, offspring, rents, or profits acquired by the
estate after the commencement of the case to the extent prd-
vided by such security agreement and by applicable nonbank-
rtiptcy law, except to the extent that the court, after notice
and a hearing and based on the equities of the case, orders
otherwise.

“(c) If the debtor and a secured party enter into a secu-

rity agreement before the commencement of the case and the
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obligation of the debtor is secured by a security interest in
and is payable solely from specifically ide;ltified revenues in-
cluding tax revenues, proceeds, rents, profits, or other similar
moneys of the debtor, then such security interest shall extend
to such revenues including specified tax revenues, proceeds,
rents, profits, or other similar moneys acquired by the estate
after the commencement of the case to the extent provided

by such security agreement and by applicable nonbankruptey

law.”.

SEC. 168. Section 943(b)(5) of title 11 of the United
States Code is amended to read as follows:

“(5) except to the extent that the holder of a par-
ticular claim has agreed to a different treatment of
such claim, the plan provides that on the effective date
of the plan each holder of a claim of a kind sﬁecified n
section 507(a)(1) of this title will receive on account of

" such claim cash equal to the allowed amount of such
claim; and”.

SEc. 168A. Section 1103(b} of title 11 of the United
States Code is amended by striking out “A person” and in-
serting in lieu thereof ““An attorney or accountant’’.

SEC._169. (a) Section 1103(c)(1) of title 11 of the United

States Code is amended by striking out “or debtor in posses-

sion’’,
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Calendar No. 325
CONGRESS
96111211‘ SES(S}IIC}N S ° 658
[Report No. 96—305]

To correct technical errors, clarify and make minor substantive changes to Public
Law 95-598.

IN THE SENATE OF THE UNITED STATES

MarcH 14 ﬂegislative day, FEBRUARY 22), 1879

Mr. DEConcint introduced the following bill; whieh was read twice and referred
to the Committee on the Judiciary

AucusT 3 (Iegis]ativé day, JUNe 21), 1979
Reported by Mr. DECoNcINI, with an amendment

(Strike out all after the enacting clause and insert the part printed in Italic]

A BILL

To correct technical errors, clarify and make minor substantive
changes to Public Law 95-598. '

1 " Be it enacted by the Senate and Housé of R:epresenta-
2 tives of the Uniied- States 6f America in Congress ‘asse'mbled,‘
3 UEI'-F—LE— I———-—A%@NDM—E—NPS TO THLE -1-1- OF THE
4 UNMITED SQ.IA!S—ES CODE

5 mmmmeﬁmudm%
6 S%&bes Cede is emended by striking out the seeond »—a:eeeam-

7 &f&—"ﬁ;ﬂdﬁﬁeﬁiﬁg—&ﬁméﬁ%dﬁ&;ﬂiﬂ}m%hm
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SEc. 166. Section 922(a)(1) of .title 11 of the United

States Code is amended by wnserting “‘a’’ immediately before
“ludicial”, and inserting “action or” immediately Eefore
“proceeding”. - | | _
SEc. 167. Chaptér 9 is amended by .the addition of a
section 928 as follows: o ‘ |
“SEC. 928. (a) Except as provided in subseclioﬁs (b)

and (c) of this section, property acquired by the estale or by

‘the debtor after the commencement of the case is not subject to

any lien resulling from any security agreement entered into
by the debtor before the commencement of the case.

“tb) Except as provided in sections 506(c), 544, 545,
547, and 548 of this title and subsection (c) of this section if
the debtor and a secured party enter into a security agree-

ment before the commencement of the case and if the security

-

inlerest created by such securily agreement kextefid_s‘jo proper-
.E;/of the debtor acquired before the commencemeﬁt of the case
and to proceeds, product, offspring, rents, or profits of sﬁch
property, then such security interest exiends to such proceeds,
product, offspring, rents, or profils acquired by the estate
after the commencement of the case to the extent provided by
such security agreement and by applicable nonbankruptcy
law, émcept to the extent that the court, after notice &nd a

hearing and based on the equities of the case, orders other-

wise.

S—
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d 1 () If the debtor and a secured parly enter into o secu-
¢ 9 rity agreement before the commencement of the case and the
¢ 3 obligation of the debtor is secured by a security interest in
4 __1_1_71_914 is payable solelyﬁifrom sgeciﬁcally identified revenues (C
a 5 including—;;;;;;z;es, proceeds, rents, profits, or other simi-
6 lar moneys of the debtor, then such security interest shall
b) 7 extend to such revenues including specified laz revenues, pro-
0y 8 ceeds, rents, profits, or other similar moneys acquired by the
to 9 estate afler the commencement of the case to the extent pro-
to 10 vided by such security agreement and by applicable nonbank-
11 ruptey law.”"
Z 19 Sgc. 168. Section 943()(5) of title 11 of the United
if o 13 States Code is amended lo read as follows:
ce- | 14 “(5) except lo the exient that the holder of a par-
Lty _ 15 ticular claim has agreed lo a different treatment of ﬂ
er- - . 16 . such claim, the plan provides that on the effective date | it
156 17 of the plan each holder of a claim of a kind specified 3
ch 18 in section 507(a)(1) of this title will receive on account
ds, l 19 of such claim cash equal to the allowed amount of such ', %
ate . ] 20  claim; and’’ _ o ~ o i
by | 21 SEc. 1684. Section 1103(b) of title 11 of the United N
lcy : 99 States Code is amended by striking out “A person” and in-
L a 93 serting in lieu thereof “An atiamey or accountant”. S l

er-
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HAWKINS, DELAFIELD & WOOD

MEMORANDIUM

November 1, 1979

RE: Municipal Assistance Corporatidn For The City of New York
- and the Federal Municipal Bankruptcy Act-of 1978

QUESTION PRESENTED

Should the City of New York (the "City") file a petition
for bankruptcy under the Federal Municipal Bankrubtcy Act of
1978 (the "Act"), what would be the consequence to the sales
tax, the stock transfer tax and the unallocated per capita
State aid revenues appropriated and available to the Municipal
Assisﬁance Corporation For The City of New York ("MAC")?

CONCLUSICN

Sections 904 and 922 of the Act concern themselves with
the property of the petitioner for bankruptcy; in this case,
the City. The money which MAC regeives to fulfill its require-
ments is State monéy. . The City has no c¢laim to said funds
until MAC has satisfied all of its requirements; consequently\
these sections do not affect MAC's ability to receive éuch
money.

DISCUSSION

I. MAC's Funding

Chapters 168 and 169 of the Laws of New York of 1875
amended the New York Public Authorities Law thereby creating
MAC. Article 10, Sections 3030 et seq. (McKinney). MAC's

purpose is to . . . "creat{e]l investor confidence in the
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obligations of [the City] . . . ". N.Y. Pub, Auth. Law §3031
(McKinney). To fulfill this purpose MAC receives appropriations
from two special funds established by the New York State Finance
Law {the "Finance Law") and held in the custody of the Comptroller
of the State of New York (the "State”), the Municipal Assistance
State Aid Fund ("MASAF") and the Municipal Assistance Tax Fund
("MATF"). The Finance Law provides that the State Comptroller
shall make payments from these special funds to MAC, in accordance
with certificates from MAC.
‘ Per captia State aid is money which is distributed from
the Stéte's general fund for the support of local government.
N.Y. State Fin. Law, §54 (McKinney). The money is allocated
pursuant to a formula contained in the PFPinance Law, Section 54(2}.
In all cases, ekcept the City, the money payable to a locality
ig paid to the chief fiscal officer. In the case of the City,
however, the money is specifically allocated by statute to certain
uses, including a special account in the MATF and the MASAF for
MAC. N.Y. State Fin. Law, §5§ (7) {c) (vi}, (vii) (McKinney).
Any such payment out of the general fund is subject to prior
appropriation'by the State Legislature. N.Y. Const., Art. 7, 57;
The sales tax which is deposited in the MATF, is currently
being imposed ana collected by the State. The sales tax, however,

~had previously been imposed and collected by the City. 1In 1875
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when the Municipal Assistance Corporation Act was enacted, the
State suspended the éight of the City to impose the sales tax

and enacted a State tax identical to that which had been previously
levied by the City and determined that the proceeds of the tax
would be deposited in the MATF applicable to MAC. N.Y. Tax Law,
1107, §2010(f); N.Y. State Fin. Law, §92-d {McKinney). As with
moneys in the general fund, such tax revenues being held by the
State may only be paid out after appropriation by the State

Legislature. N.Y. Const., Art. 7, §7; Saratoga Assn. v.

Horse Breeding Fund, 22 NY 24 119.

This prompted a lawsuit by holders of City general obligations
who claimed that the legislation impaired their constitutional right
against impairment of contract. The Court of Appeals in Quirk v.

. Municiapal Assistance Corporation for the City of New York, upheld

the constitutionality of sections 2010(f) and 1107. 41 N.Y. 24 644
(1977), dism. 434 U.S. 808 (1977). Essentially, the Court held

that the plaintiffs had no right to expect that the City would continue
to collect the sales tax and upheld the suspension and reimposition

by the State of such sales tax. The opinion states:

There is no requirement, either in the State
Constitution or in any undertaking in the

[Clity bonds, that the diverted taxes be
continued directly payable to the [Clity.

There is not, and never has been, an agreement,
express or implied, that the revenues of these
taxes be used to repay [Clity bonds. Thus, since
the challenged diversion does not impair any
contractual obligations, the Federal Constitution
is not violated...." (emphasis added) 41 N.Y.

2d 644, 646
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Pursuant to the State Constitution the State Legislature
has broad discretioﬂ with regard to taxes other than certain
real estate taxes. Article 8, §l2 and Article 16.

The money in the MATF is credited to a special account
for use by MAC. Should there be a balance in such account after
MAC has met its cbligations the money is paid to the chief fiscal
officer of the City. The statute makes it very clear that the
money is primarily for the use of MAC:

In no event shall the [State] comptroller pay
over and distribute any revenues (other than
the amount to be deducted for administering,
‘collecting and distributing such sales and
compensating use taxes) to any person other
than the municipal assistance corporation
unless and until the aggregate of all payments
certified to the comptroller as required

by such corporaticn as of such date in order
to comply with its agreements with the holders
of its notes and bonds and to carry out its
corporate purposes, including the maintenance
of the capital reserve fund, which remain
unappropriated or unpaid to such corporation
shall have been appropriated to such corpor-
ation and shall have been paid in full. N.Y.
State Fin. Law, §92-d (McKinney).

Similar language may be found in Section 92~e of the Finance
Law with reference to the MASAF.

Should the money in the MATF and MASAF be insufficient
to satisfy MAC's obligations a third fund, the stock transfer
ta# fund ("STTF") has been created. N.Y. State Fin. Law, §92-d
{7) (McKinney). The STTF is funded by revenues collected in
payment of the State stock transfer taxes. N.Y. State Fin.

Law, §92-d (2) (McKinney). If MAC does not utilize the money

in the STTF it is appropriated to the stock transfer incentive






