Memorandum

STATE OF MEW YOUK

WASHING TON OFFICE August 2.8, 1980
TO. ieny Chetlo, Hacocutive Chamborv
Sandra Caron, State Bank Depargment

Maxine Gillman, M.A.C. #
Kenneth Hartman, Audit and Control
Walter Cassidyf

FROM : Barney Karol 3

SUBJECT: Lugar Amendment to H.R. 2255 - 100% Public Deposit
Insurance

H.R. 2255, which was overwhelmingly passcd by the House earlier
this year, restricts the insurance activities of bank holding
companies. In the Senate markup, Senator lLugar, apparently

at the behest of the savings and loan lobby, tacked on a pro-
vision (originally introduced in the Senate as S. 2800) which
would insure full federal insurance for all deposits of public
funds. Under the present law there is a $100,000 maximum on
the insurance of individual deposits. Full federal insurance
would replace the pledging of state and local banks as security
for public deposits. New York State law (St. Fin. 8 105(1),
Cnty. & 212(5), Gen. Mun. 8 11) requires pledging by banks
recciving public deposits.

Elimination from the market of a large purchaser of bonds such
as commercial banks could have a serious impact on the market
and add considerably to the cost of public issues. Iowever,
proponents argue that the public sector will benefit from the
increased competition for funds and possible higher intercst
rates.

The bill is expected to reach the Senate floor sometime during
Scptember. There may be a challenge to the basic concept of
the bill, i.e., banks and insurance. IFf that is unsuccessful
we may ask the New York Senators to attempt to strike the
Lugar amendment., I would appreciate your comments on the
effect of the amendment on the State and its offerings as

soon as possible. Since a number of other states will also be
adversely affected, you may wish to include a consideration

of the larger issue.
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To previde lor full insurance for deposits of public {unds in mnsured banks, thrift
institutions, and credit unions.

IN TIIE SENATE OF THE UNITED STATES

JUNE 9 (legislative day, JaNUARY 3), 1980

Mr. Macnuson (by requést) introduced the following bill; which way read twice
and referred to the Committee on Banking, Housing, and Urban Affaics

A BILL

To provide for full insurance for deposits of public funds in
insured banks, thrift institutions, and credit unions.

[y

Be it enacted by the Senate and House of Represenia-
tives of the United S tates of America in Congress assembled,
That (a) section 11(8)(2X(A) of the Federal Deposit Insurance
Act is amended by striking out “‘an amount not .to exceed
$100,000 per account” and inserting in lieu thereof “the full

amount’’,

(h) Section 11{a)(2)(B) of such Act is amended by strik-

ing out all after “terms of its assets” and inserting in licu
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Sgc. 2. Section 405(1)(1) of the National Housing Act

is amended by striking out ‘“‘an amount not to exceed
$100,000 per account” and inserting in lieu thereof “‘the full
amount’’.

Sro. 8. Section 207(c)(2)(A) of the Federal Credit
Union Act is amended by striking out “‘an amount not to
exceed $100,000 per account” and inserting in lieu thereof

“the full amount”.

O
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August 20, 1980

Tha onorabl, QWY
U"éaeﬁ 5 o
washington, 20510

Dear Senator Tower:

Thank you for your lettor of Augusi 12
views of the Board of Governors on 5. 2800, a bil:

full insurance for deposits of public funds in insuvre
thrift institutions, and credit unions, which was rep

.
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part of H.R. 2255 on July 31, 1980, by -the Senate Comnm
Banking, Housing and Urban Affairs.

Federal deposit insurance was established neariy 50 yaars
ago for the purpose of pr o+evtlng the small saver and to maintuin
the confidence of Jﬂlelquals in financial institutions. A guiding
principle in establishing this protection was that the Faderal
government should do no more than is necessary so as to avoid
undue TFederal intervention in our financial warkets. The Doard
has opposed in the past and continues to opposc full Pederal deposit
insurance of nublic funds ol lnaVL?y because, in the view of a
majority of the Board, there is a potential of increased involve-

ent of government in banking that could result from full insuraznce
and becauvse of the potential advaerse effect of the proposal on the
market for government Obllgaploqa.

A majority of the Board belicves that Zull
pulxlic aepo”*ts has potential erqol for v“bonlhﬂ th
system.  Granting such coverage could lead at a 1
extension of full insurance covers 1Ge to other grou
on grounds of egulty. If there ave compalling reag
viding full Federal cdeposit insurance to Governma -
then weaker or nore vulnerable depositors would argue with egual
or greater force that their deposits should bo sinllarly covered.
The pressure to wid thlS coveraje could be irresistikhle. Raars
course of action COAld weaken incentives for goad ranqumo“t in
our financial institutions. Ag thasa institutions are weakenod,
the case for morﬂ covcrnmcnt survaillance and direction becomos
stronger. The Board believes that any such oxtension of deposit
insurance tonsequently could lead to an increase in overrﬁont
involvemaent in bgnklng and subst ntlally raduce the Ificiency of
Du;“lng markets in allocating credit. 1In thisg LEjdrd the disci-
pline imposed on financial institut ions by their large custoners,

LlCludlng governmental depositors, is an inportant factor in
naint alnwnq the soundness of the flnanCLal system.
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We note that governmental bodiesg typically protect their
deposits by requiring pledges of governmontal securities, and all
have the option to do so. aAs of year-end 1979, domestic offices
of insured commercial banks held total governmental (Federal, State,
and local) deposits of $86 billion., a substantial portion of these
funds are secured by pledges of U.s. government and-agency securities.
Full insurance of deposits of public entities would free a corre-
spondingly large amount of pledgad governmont securities. os
result, demand for TaVormnanl g ‘ ‘
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srate and Federal, would rise,

We are not aware of any coemmensurate benefits to be derived
vis-a-vis these costs of fully insuring these deposits. Conseguently,
the Board is of the opinion that, on balance, the nublic interest
would not be well served by affording full Federal deposit insurance
to governmental funds.

0

Sincerely,

S{PA A Volosgy



INDIVIDUAL VIEWS

Section of H.R. 2255 would amend existing law to provide 100%
insurance of deposits of public funds in federally insured banks, savings
and loan associations, and credit unions. The present federal insurance
limit is $100,000 for all depositors, including depositors of public funds .
This provision of the bill was added by the Comnittee without prior public
hearings on the subject, in spite of strong written objections of the Federal
Deposit Insurance Corporation (FDIC), and with only very brief discussion of
the proposal during Committee consideration.

After a similar proposal was Tejected by the Comaltioes 1 170, the sub-
ject was referred for study by the Advisory Comiission on Intergrovernmental
Relations (ACIR). The ACIR study was completed in 1976, and its report was
transmitted to the Congress in January, 1977. One of several related and to
some extent interdependent recommendations by the ACIR in 1977 was 100% federal

insurance of public deposits.

S. 2800, the text of which has been added to H.R. 2255 as the 100% insurance
amendment, was introduced on June 9, 1980 and referred to the Committee. With-
out public hearings and without public notice of intended Committee action,
there was no opportunity for the expression of views by affected Federal agenciles,
depository institutions, the securities and municipal finance industries, and
organizations of State and local governments. A great majority of these affected

parties opposed the proposal in 1974 for reasons which persuaded the Committee to
reject the proposal at that time. _

In response to a request from the Chairman of the Committee, the FDIC, in a
letter dated July 22, 1980, opposed enactient of S. 2800 -- the text of which is
contained in Section 7 The FDIC acted in full knowledge of the 1974 hearings

and the 1977 report of the ACIR. Major objections expressed by the FDIC are as
follows:

1. "There is no apparent or demonstrated need to provide full
insurance for deposits of public fimds.'" Such deposits arc
adequately secured by Federal or State insurance or by the
pledging of eligible securities as required under the laws
of 34 States. If there is no need for Federal insurance why
would this additional risk be assumed by Federal agencles?

2. This additional risk "probably weuld increase” insurance
assessment costs (insurance premiums) of federally insured
depositories.

7 Full federal insurance would replace the pledging of State
and local bonds as security for public deposits, and thereby
naffect the stability" of the bond market causing "public
borrowing costs for States and mmicipalities" to increase.
This would be particularly true for "small cities and towns'
and in States 'with high pledging requirements'. This re-
sult was acknowledged in the 1977 report of the ACIR.
Pledging requirements of the several States are as follows:



BTATE prave Furnds Ciiatoan

Alasama 100% 41943 Discretionary T 11-4-42 Disct  cary TR 1143122
Alrska Discrobionary 75
L S | I . . 100% $av-22 00% §35-227
Diseretonary  §13:428 Disctrllonary
Goy. §1852) 0% 0v, §5363: 11 ot 553652
411105106 atieayt 607  §11:10 5106 weasl S0 MI1AGS 106
I Lt 3% 336-3a2 3% §16-307

F!P'ig'?....._. Drscretonaty $13602
é_e_; ! gi'.ar . . e
. Hawaii ) 100% §a548 -
l‘l‘l’“’._ R
‘.'!'."‘3;3._.,_- Dracrahonary N36-4b Chscrebonary §102-34

70% £3-1402 7(-.1'_. §9-14Q2

Lowisiara . ”13'?’-; T [ERCTI -
Mane I o , o . R T R R A AR Y T
yaryland al Leas}vL_O»C' _ﬁA:g___gg.‘ggmm ] "
Massacrars__ Discielonoy WDNTCIINM __ Discrewonay £33022 ivionary (60 C4dtss
Michigan Discrenanary K369 . : T
Minnescil BN 0% §118.01 1104 Y118 01
Mishissiap_ e 1b% 27105315 110% £27.105.335
Missoun BTN 100 §110 070 100% o
Montina . atlaast 30% $17-5-102 Discrationary  ¥7-6-20 . Discretionary  47-6-201 :
Nebraska 110% §77-2307 110% §77-2321 alloasl 1007 H15.715
Nevada 100% §356 620(2) Discrelionaty _§336.190 Discretionary 82605152
Ne_w_J_ersey 100" §52 13161 5% " §17:0-44 [T £17.9.44
~ New Maxico 50% §510-17 50% ¥5-10417 50% 46-10-17
et NEw York Discratisnary St Fin $105(1) 100 % Cnty. §212{5) Discrelionary  Gen Mun 319
Mosth Carolina 100% §147-78 . 100% §159-31(b) 100% §159-310)
Narth Da%ata 110% §21-04-09 110% §'21:6_s._u;
oo 100% £133-18 100% £135-13 100% §135.13
Oklahoma 100% Ti. 62 §72 100% Tit 19 §121 100% TH 8255153
Oreaon T 25v, 295035 25°% §295015 257, §295 015
Pennsylyania Al laasi 100°  Tit 72 §3335(3) ot keast 100%  Tit. 72 §2835{3) ol least 100 Tl 72 538350
fhode Isiand - -
South Larolina 100% §11:13-60
5% 5% 5% §4-63-3
12% 835 110% 5810 Discretionary  §6-3922
120% 100% Art. 5347{€) 100% Art, 2550(2)
vir £0% §2.1-3504 £0% §2.1-3801N 0% '_;}';3@{,‘,"—‘”
wasnglon 10 $39.53 N0I5) 102" §39 58 010(6) 10t }39 53 016yb
Visst Virginia . 110%*  §12-1.5 100°% §7-6-2
Wiscansin
Yiyoming 100 % 33711056 100% 3971123 0% §-7-1125
STATES NOT UTIIZING PIEDGING AS A MEANS OF SECURING STATE DEROSITS
.
BTATE Miture nf Fratachan [Deposil Ll
Arkansas Pledging autiorizad bulnot raquiced 100 parcent of capital pnd surplus
T ol e e e T e e o e
Connectitut State gaposit Guadanty iund i, surphus. and undivided prohits
hbaulilihibtie U N e
Delawarz Statules silent s sile -
ldaho Invastinent Board specilies certain liguidity standards Statutes silent
s v S e Sy . e e e e
Indiana Insured by Public Deposit Insuzance Fund Statutes sifent
fowa Secured by stale sinking fund Dotermined by dapos
T i e e e o e [ ————
Maine Pladging requirad whan deposil limits are sxcended 25 parcem ot ¢ urptus, and undivided prohts
P e Llimits are o e Dl - e T
Massachusarts Pledging requited when deposit limits saceeded 4Q percent of capital and surplus
I towns with populalion of 1258 than 25,600
Mew Hampahire Statutes silant V‘IDD prcent ol capdal and surplus
Norih Dakota " Statutes siten! Statutes silent
A e e s R

ad Statuiws silonl

e e T

pladging authorized but nol raqu

Rpode 1sland

South Dakola Public Deposil Projection Commuss.on Drotormerad by slats board of hnar

:“:h_ﬁ—ﬁ ’ Pladging not requlipd [t cartain liquidity 20 parcent 9§ tolal deposits of twice capital, surpius.
standards atemel , ‘nf’ff‘df‘_'{ed ?'P_'.“,‘I whlcfe_v_n_[_l-s greater e een

vemort Pladeing nuivorized DA notrsquired | S2000000manysrge i

;:!_;‘T;O'Oﬂ ’ -~ Insured by Pubiic deo;"ri;roloclion Commission 100% of cigila_l,:ﬂu_glys and undivided pr;a_—_mﬁlw——_—

Wi,cm,ﬂ daposit guaianly fund Fi1ed by bank commissions!

1 dalault exceeds pledged amounl clher deposlones May be wrsesred

= PAecn g raquai st when slate geposds riceed pereanisge O Bark's Capda g Hpius 1apipaanted by ATt 0 parpnthasy

=t 51alule provoes thal amount of dapost may not wicesd e o the valul Of 18 secunty Piaog-rg (abo. rorslors, 1 pciuady 113 L10
rere Gacunty Toqurad when Lol amourt @1Cyeds 3150 000
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4. In reply to the argument that full federal insurance

would cause a shift of public deposits to depositories

specializing in home mortgage finance, the FDIC States

that "any benefit to the housing market resulting from

the flow of such fimds would be marginal at best."

The volatility (fluntuation in balances of deposits)

of such funds causes them to be 'generally regarded

as ill-suited for long-term lending." '

5. Providing 100% insurance for public deposits "will opzsn
the door to" the sane "insuvance coverhqe for ol d?i
posits.” This possibility causes concerns "'that rull
insurance coverage for deposits would remove any in-
centive to the imposition of market discipline" and
cause aggressive depositories to go ''beyond the bounds
of prudence'’ in seeking deposits.

The complete text of the FDIC letter is as follows:
July 22, 1980

Honorable Willizm Proxmire

Chairzan

Comnittee on Banking, Housing
and Urban Affairs

United States Senate

5300 Dirksen Office Building

Washington, D.C. 20510

Dear Mr. Chairman:

This will respond to your request for our commaents on §. 2800 which would
provide for full insurance for deposits of public funds in insured banks,
thrift institutions and credit unions. For the reasons that follow we do not
fzvor enactment of §. 2800.

>

najor shortccaing of S. 2800 is that there is no apparent or demonstrated
nead to provide full ipsurance for deposits of public funds. The current
cmouat of deposit insurnnce coverages plus pledging requirements under varlous
State laws provide a satisfactory level of protection for the public depositor.
Furthermore, our experience with bank failures fortifies.our conclusion that
there is little evidence of any compelling need in support of 100 percent
imeurance coverage for public deposits. For exsmple, in two of the largest
bank failures, the evidance is that, largely because of pledging regquirements,
rhare was no public deposit runoff even after it was general public knowledge

that the banks were experiencing severe difficulties.

The increase in deposit imsurance coverage contemplated by S. 2800 would also
increase the exposure risk of the insurance fund and probably would increase
fhe insurance assessment costs of banks. We estimate that, if 5. 2800 were
enacted into law, the exposure risk to the deposit insurance fund for public
fuads would increase from approximately 319 billion to in excess of $65
billion. Our estimates also indicate the assessment costs toe banks would
increase in ordar to wmaintain the 1.10 percent ratio of deposit insurance fund



- P -

to insured deposits mandated by the Depository Institutions Deregulation and
Monetary Control Act of 1980. These consequences argue against full insurance

coverage for public funds, especially in the absence of an apparent or demon-
gtrated need for such additional coverage.

Particularly in States with high pledging requirements, full deposit lnsurance
covsrage for public funds will to some extent impact on th2 municipal bond
market. Arguably,'the impact could advarsaly affect the stzbilityhof thar
market, particularly in small cities and towns which generally do not have
ready access to wide markets. Furthermore, as the Advisory Comaission on
Intergovernmental Affairs concluded in its Study, public borrowing costs for
States snd municipalities could increase, especially those with high pledging
requirements.

Some argue that full insurance coverage for public fund deposits would benefit
housing by attracting additional public funds for thrift institutions, thereby
increasing the size of their mortgage lending base. Public deposits are rela-
tively volatile because they tend to fluctuate according to tax recelpt and
disbursement schedules. From the standpoint of prudence, they are, therefore,
generally regarded as i1l1-suited for long—term lending. Adwittedly to the

. extent that full insurance coverage for public fund deposits causes shifts of
public funds from commercial banks to thrift institutions, there may be some
sacrease in the flow of funds devoted to housing finance. On balance, however,
any benefit to the housing market resulting fron the flow of such funds
protably would be marginal at best,

We are especially concerned that passage of S, 2800 will open the door to the
increased likelihood of 100 percent deposit insurance coverage for all
deposits. As the insurer of over 14,000 banks, a major supervisory concern of
the FDIC is that full insurance coverage for deposits would remove any incem
tive .to the imposition of market discipline and may prompt banks, especially
smaller banks to compete aggressively and beyond the bounds of prudence for
deposits. Presumably with the advent of full coverage proposed in 5. 2800,
pladging requixements for puhlic deposits will be removed. Among the virtues
of pledging requirements are that they tend to impose a market—determined limit
on the zmount of public funds a bank is willing to acquire and to diminish the
potential adverse effects of sizable public deposit withdrawals. Full ilusur—
ance coverage for deposits of public funds coupled with the removal of these
carket constraining factors could lead individual {inmstitutions to acquire aa
inordinate amount of public funds at excessive rates. The Corperation
currently has authority to limit the apgregate amount of funds deposited in a
bank by individual public wnits. WNevertheless, we believe that the combina=
tion of pledging requirements and profitability considerations implicit in the
current structure is a superior and less costly regulatory device than the
imposition of artificial linits by the FDIC.



In the event §. 2800 is enacted into law, we strongly recomnend that banks be
ineluded in the legislation. We also strongly recommend if S. 2800 i? Passed
that full coverage of public deposits should be accompanied by a provision

which would require the FDIC, the Federal Savings and Loan Insurance ) :
Corporation, and ths Natiomal Credit Unton Administjation.to prescribe EELEQEQ
restrictions with respect to the aggregate amount af public funds that conld

be deposited in a bank, savings and loan associetion.or cr?dit ?nion. Ye
appreciate the opportunity given us to comment 1n this legislation.

>

Sincerely,

vinton Thcmgfi;mP%Y&Apir_——#

[Director

The FDIC is not persuaded that the ACIR recommendation for 100%
insurance of public deposits should be enacted. We have reason to
believe that this view may be shared by the U.S. Treasury, the Federal
Reserve Board, and the great majority of orvganizations representing
insured depository institutions, the securities and mmicipal finance
industries, and State and local officials.

The Senate should not accept Sec. , until there have been full
hearings on the issue and very careful consideration of the views which
would be expressed in such hearings. For this reason, we intend to move
for the deletion of Sec. of H.R. 2255 during Senate debate. Cur
judgment on the merit of the proposal will be made after such hearings.

4 iy S ey T
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SENATE BANKING COMMITTEE HEARINGS on LOGEFRGURANC] %f:}

on PUBLIC DEPOSITS & OTHER MATTERS<™- March 19“1

-

Wltnﬁsses appearing 1in these hCafanS in 19/4wu4ggwppposed the proposal

for 100% fgderal insurance on public deposits and who agreed upon the adverse
effects which such legislation might have upon the market for state and local
ohlizations wore as follows:

1. U.S. Treasury (Mr. Volcker) -- p. 4

2. FDIC (Mr. Wille) -- p. 19 § 20, 34, 35, 36 § 37

3. American Bankers Association (Mr. Worthland) -~ p. 76, 71, 72, 75
C ' also 85 to 95

4. National Governors Conference {(Dr. Hovey) -- p. 100 & 107
' 114 § 115
5. Conference of State Bank Superv1sor5 (Mr. Pearson) -- p. 109 and
116 120

6. Mun1c1pa1 Finance Officers Association (Mr. Urie) -- p. 120
i~ p. 138-147

CoScauritles Industry Association (Messvs. Partow, Cook § 1)

y Il\;.lj-_

p. 148 § 155 -- 162.

_Additional objections were expressed by these and other witnesses (most
of which are included_in the FDIC letter of July 22, 1980), and, after the
hearings the Senate Banking Committee concluded that the legislation would
not be enacted.

ADVISORY COMMISSION ON INTERCOVERNMENTAL RELATTONS

{ACIR) STUDY --(COMPLETED in 1976 and PRINTED BY
SENATE BANKING COMMITTEE on JANUARY 20, 1977)

After the Senate Banking Committee decided against the legisla tlon the

2

sﬁhject was referred to the ACIR in P.L. 93-495, passed by the Congress on

October 28 974 The ACIR Report was completed in 1576 and filed with the Lonﬂress
in Janu¢ry 197? This Report is cited by the sponsor of S. 2800 and by the
sponsor,bflthefémendment proposed to H.R. 2255 as justification for

lDO%finsu;gnggkgf%publi;_deposits proposal.



The citaticn of the Commnission's recommendations made by the sponsor
of §. 2800 and appearing on page S. 6496 of the Congressional Record for

June 0, 29S80 {(copv attached) fails to include the total recommendations

of the ACIR.

ACIR Recommendation No. 1 consists of three interrclated paris. 1004
insovance of public depesits 1s only one of the thres, The full vten: of
the recomnendations is as follows:

"The ACIR recomnends that the appropriate Federal agency
insure the full amount of public deposits in CQRNCTCI&[
banks, savings and loan assoclations, mutual savings panks
and credit unions. Such federally-insured deposits must
not be subject to any State pledging requirements and the
total amouﬂthfpubllc deposits in a single financlal insti-
tution would be limited to a reasonable percentage of total
depcsits and/or total capital.™

The second sentence is an essential part of the recommendation, but is

not recognized in 5. 2800 and is not recognized in the amendment approved by

the Senate Banking Committee on July 30, 1980. The effect of replacing State

pledging requirements with Federal insurance is very significant.
The total recommendations may be found on pages 36, 37 & 38 of the

Commission's Report as printed by the Senate Banking Committee.
During Senate Banking Committee action on July 30, 1980, there was no
discussion of the ACIR Report and no opportunity for any member of the Committee

to question statements made about the Report.

POSITIONS of 1974 OPPONEMNTS in 1978
It is obvious that the FDIC was not persuaded by the ACIR Report as

evidenced by its letter of July 22, 1980. The American Bankers Asscclation
ig not persuaded and continues to oppose the proposal. Since the Commitiee
did not hold public hearings on S. 2800, there has been no opportunity for
other opponents to express views as those views may or may not have been

modified after consideration of the ACIR Report completed in January 1977.




Comptroller of the Currency
rdrinistiator of Nationa! Banks

viashington, D.C 20219

August 20, 1980

Dear Mr. Chailrman:

This is in response to your request for this Office’'s couments on §.28C0.

This proposcd legislation has bcen recently Incorporated by the Senate
Comirittee on h‘nklng, liousing and Urban Affalrs as a provision of N.R. 2255
which was ordered reported out favouvably on July 31, 1980. The proposal wonld
provide full federal insuranvce For deposits of public funds in time and
savings accounts at insured institutions. In the absence of demonstrated
significant benefits to be derived from the extended insurance for public
funds, we oppose the enactment of this legislation.

e arve concerncd that adopticn of this measure may have adverse conscguinces
which would outweigh any benefits it may have. CGae adverse coansequouce
concorns increasing the Instability of the nsv=t/1 lbl?lLy mix of depesitory
justitutions. Public deposits, which COhUIlaP ope rlng funds aad tewporary
cash surpluses, are generally subject to IIUvLUJtLonq in tax recelpts and
disbursements. Moveovwer, state zaud leoeal guvernnent treasurers ave
increasingly following the practice of cowpetitive bidding in the p]}cn-ont of
funds under their contiol, which lLas the effect of increasing the voluttiity
of these funds at the depository imstitutions invelved, This suggests that
volatile public funds are a relatively poor source of deposits to
1015 term assets as mortgages especially at smaller banks and

institutions. Tt sugsests also that, to the extent d*por;* insurance
the pledsge of securitles to sccure publ*c deposits, certain banks and
instituticens may replace wmarketable povernment and wunicipal securities with

velatively illiguid loans supported by higbly volatile public funds.
Tull desosit iasurance protection of public fuads also might bhuve signiflcant

adverse consequences on the market for U.S. Treasury scenrities.  The wmarket
for these securltics has historically been supported by the pledging
vequirments of public fuonds, and full deposit insurance protection might well
substitute for such pledging vequirements, dcpondirv upon provisions of state
ard local law. In addition, municipal finance officers have enpressed concevn
abeut the possible adverse consequences of full deposit inSULGRLL on the
market for narrowly traded local goversment obligations and lenger wmitur: ity

vunicipal.securities which have also receivaed support historvically from

pledging requrvements.

:--ﬁiﬂ'o"- ivr -



We are also concerned that the Lesed bill would trear public ang privace
deposits diffecvently. TIf publ. _uuds wvere full}'insnrcd, an orpgument might
then be made that private fund: icceive the same treatimeant. However, luil
insuvance would result in the loss of market discipline on depository
institutions' visk taking. By eliminating any risk exposure to large
depositors, full insurance would eliminate the neced for larger depositors to
cvaluate the condition of the Instituiion into which rhele funds uere

T e L N JURE R P £ . \- e ol e - : : . .
doposroad, I oadavianm, FToll vnsoencce ol do pnaioyg contbd to oone Dhe

cuposure of the Federal deposit losucaice fvods for banks eodd Lhrifts aud

could result in an increcased Insurance assessmont cost to the ipstltutions.

In light of the vange of opinion which ex
you consider bolding learings about ¢l
proceeding any {ucther.

propesal before

Sincerely,
§‘~ 11{'—. e A-v__-_‘;_;-;_“-h——"'
I ‘
John G. W Linann

Cemptroller of the Currency

Chajuvman William Prosxmire
Comsittee on Banking, Houslng ' ‘ o
and Urban Affairs ) o
U.S. Seuate =
5300 Dirksen Buillding : : s
Washington, D.C. 20510

sts, we respecifully recocmend that
e g

N
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Comptreller of the Currency
Administrator of National Banks

YWashinglon, D.C. 20219

Supeust 21, 1060

oar Johne

Your letter of Aaugust 12, 1930, roquests our comments on proposad
. 2800 which would provide full federal insucance for deposits of
public funds in time and savings accounts at insuvcd institutions.
tie have recently responded to a reqguest from Chaicman Proxwire [or
cur comments on that proposal. 5 stated in ounr lelter to Chaluman
Proxmice, we are opposcd to the cnactwent of such legislation.
lowever, in light of the range of opinion which cxists, we rospact-
fully récommend that Congressional hearings be held regarding tihe
merits fof this legislation before proceeding any fucther. & copy
of our letter to Senalor Prowmire 1is cnclosed [or your reference.

Sincerely,

John G. -Uelmann
Comptroller of the Currency

Whe Honorable

Jonn Towaer

Unlted States Sonave
“ashington, D.C. 20510
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AQVISORY
COMMISSION ON INTERGOVERNMENTAL RELATIONS
’ : WASHINGTON, D.C. 20575

October 26, 1976

The Honorable W.lliam Proxmire, Chairman . -
Committece oa Banking, Housing § Urban Affairs

United States Senate . )

Dirksen Senate Office Building

Foom 5300

washington, b. €. 20510

Dear Senator Proxmire:

Pursuant to Public law 93-495, which divected the
ACIR to ecxamine the impact of the increase in Federal
insurance of public deposits, we enclose a copy of our
study, The Imsact of Inereascd Insurance on Public De-
posits.  We nave included four additional copies Of the
first chapter, which summarizes- the principal findings
and policy alternatives.

¥hile the law did not direct us to rmake policy
reconmendations, the Comnissien will coensidey the policy
alternatives included in the study at its next meeting on
Deceuber 16 and 17. The results of our consideraticns
and any policy recopmendations will be transmitted to
your cffice shortly after our meeting. :

‘Sincerely,
Robert E, Merriam

Chairman

Enclosures

- iv -
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STUDY HYGHLEIGHTS:
THz EFFECT OF INCREASED INSURANCE FOR PUBLIC DEPOSITS

Phis study stems from Congressional concerns ahout
the effect an increase in Federal insurancg on public
daposits will have on the markétabiliﬁy of Sgate and local
o ts ond one investmants in housing. In 1374, wWhan
Congress was considering 100 percent insurance of public
depositﬁ. some State and local officials assexted that
their borrowing costs would be increased becausa banks
in many States would not be required to purchase State
and local securities aé cdllateral for public deposits.
Congress temporized on the enactmant‘of full insuranca
for public.deposits at least partially because of a lack
of substantive information ébOut its effect on housing
and on the issvance of State and local debt. This study
attempts to fill the information gap. 7

Topical areas covered by the study include: govern-
mental cash management; the market for Federal, State and
lozal seéurities; the impaét of increased insurance oo
these markets and on funds available for housing. Because
pledging of eligible securities is often reguired for the
noninsured portion of public deposits, governmental prac-
tices and reguirements of this nature are described and

analyzead.




hajor Findings
The major findings of the study are as follows:

(1} pPublic Law 93-495, which increased insurance

LI o {, [
on public deposits from $20,000 to $40,000 on j

! :
.(-.“:-\{)_': ;
ATl
demand deposits and from $20,000 fo $100,000 -_@f%f,
- : ArALH
AN
on time degosibts, had no discernible adversa s 4

eifechs on the markel For Treasury segucitles.

(2) The increased insurance had, at most, a slight

" negative impact on the market for State and

local securities,

3 The effects, if any, of the 1974 legislation

on funds available to finance housing were

impossible to isolata.

(4) The provision of increased insurance for public

e eruuMnumwus&mmmmJJnﬂ?F‘-‘m\ ey

deposits appears to have stiffened competition

for such deposits by commercial banks and sav—

ings institutions in some parts of thz country

and thereby raised earnings on public depasits.

(5} The 1974 Federal legislation appears to have en-

covraged Stakes to ease pledging requiremants

Ta

and thereby widen competition among financial

institutions for public deposits.

TG AT D T T O T T R T

d ‘."'
{6)  Based on an analysis of large issues, State 4
and local governments in high pledging States
enjoy an intecrast cost advantage over those in : :

low pledging States on the order of 0,04 to

0.20 parcent {4 to 20 basis points). 3

- vi -~




{7) - Banks in States with h. . pledging reguire-

ments tend to hold more State and local securi-
nent-

ties than banks in States with low pledging

requirements. This suggests that pledging re-

guirements introduce constraints on the bank-

ing system's allocation of financial resources.

T TITYT e

Policy ﬂ}ternatives

:

phe MAvisory Commission on Intergovaramental Balations

rore ey

consigered thres policy alternatives intended to lead to

a more efficient allocation of resources by enabling

financial institutions to purchase securities or make

o arved AuNG]

additional loans that best fit their po;tfolio neads
rather than comply with pledging requirements in bidding
for public deposits. The three alternatives were: (1) E
full Federal insurance for public deposits, (2} State
collateral-pooling insurance plans, and (3) an improved
version of the current systenm consisting of elenents to :
make pledging requirements and pr;ctices more uniform and 1

easier to comply with. ' ) ' E

The ACIR recommends that the appropriate Federal -

agency insure the full amount of public deposits in

conmercial banks, savings and loan associations, mutual

savings banks, and credit unions. such Federally-insured

deposits must not be subject to any State pledging re- ' s

guirements and the total amount of public deposits in a

single financial institution should be limited to =

reasonable pearcentage of taotal deposits and/or total

ceplital,




Full deposit insurance for public funds would result
in better service and‘higher returns on deposits of govarn-
ments because of the wider competbition for such depoaits
by 2ll types of financial intermediaries. At the sam= tine,
financial intermediaries would exparience less constraint
in nanaging_their assets as a result of the elimination
of plodying requixements for public daposits thay seek to

atkract. 7The Commission recognizes, however, that borrow-

ing costs in 20 States which now have high pledging require-

ments would probab1§ increase 0.15 to 0.25 percent (by
15 to 25 basis points). On balance, the Commission par-
ceives that the advantages of a slightly higher return
on public deposits and the more efficient allocation of
financial resources outweigh the disadvantage of higher
interest costs in the high pledging States.

The full panoply of facts and analyéi; for reaching
conclusions about the effects of inecreased insurance for
public deposits on tHe government securities markets and

the financing of housing are presented in the report which

follows,

- yiid -
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One World Traar‘ . onter, Suite 8901 A
New York, New % ..k 10048 vy
Telephone: (212) 775-0010

MUNICIPAL
ASSISTANCE
CORPORATION
FOR THE CITY
31 January 1980 ' , OF NEW YORK

Pat Curran, Esq.

Assistant Counsel to Senate Minority
NEW YORK STATE SENATE

316 Capitol Building

Albany, New York 12247

Dear Mr. Curran:

In response to your telephone inguiry with regard to possible
proposals for exemptions from the New York State Sales Tax
imposed by Section 1107 of Article 28 of the Tax Law, I am
enclosing for your information a copy of a letter submitted
by the Municipal Assistance Corparation to the appropriate
committees of the State Senate and Assembly concerning cer~

tain legislation proposed and enacted in 1378.

The enclosed letter sets forth reasons that careful consider-
ation must be accorded any proposed exemptions to the afore-
mentioned tax, inasmuch as such exemptions could separately
or cumulatively constitute an event of default with respect
to outstanding bonds issued by the Municipal Assistance Cor-
poration. :

T am furnishing this letter in order to provide you with back-
ground information only, and am not addressing any particular
propasal for additional exemption legislation. Moreover, I
emphasize that it is essential to submit to the Corporation
any such proposal at the earliest possible stage of its devel-
opment, in order that we may review it with respect to the
default provisions of each of our general bond resolutions.

Thank you for requesting this information, so that you can
incorporate it into your analysis, and for your appropriate
concern over the effects of sales tax exemptions upon the
outstanding debt of the Corporation.

If you would like any additional information, or if you have
any questions, please feel free to contact John Bove or my-
self.

tephen J. Weinstein
Deputy Executive Director

Enclosure

cc: John G. Bove, Esd.
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Felix G, Rahatyn
Chairman

Board Members

" Francis J. Barry
George M. Brooker
Thomas D. Flyan
George D, Gould
Dick Netzer
Richard Ravitch
Rabert C. Weaver

o d
Aappr st
Stata of New York
Municipal Assistance Corporation
For The City of New York
Two World Trade Centar

New York, N, ¥. 10047 Eugene Keilin
Exocutive Director

{212) 488-6720
Writer's Direct Wire: {212} a88. 5723
20 June 1978
Mr. John L. Hardy Mr. James Biggane
Secretary Secretary
Assembly Ways and Means Senate Finance Committee
Committee “ NEW YORK STATE SENATE
NEW YORK STATE ASSEMBLY State Capitol
State Capitol ) _ Albany, New York 12214

Albany, New York 12214
Gentlemen:

You have asked us whether Assembly Bill Number 13109 and
Senate Bill Number 10424, which would amend Sections 1105
and 1115 of the Tax Law to exempt certain airline and
aircraft-related parts and services from the sales and
compensating-use tax, would constitute an event of default
with respect to bonds issued by the Corporation and whether

" we can provide you with guidance for evaluating similar

future proposals.

Provisions governing .a determination as to whether there
exists an event of default with respect to bonds of the
Corporation are set forth in the General Bond Resolution and
the Second General Bond Resolution of the Corporation adopted
July 2, 1975 and November 25, 1975, respectively (hereinafter
collectively referred to as the "Resolutions"). Each of the
Resolutions provides in Section 1202 thereof that "Each of

the following events is hereby declared an revent of default':

*x Kk K
" (f) the State shall for any reason fail or refuse

to continue the imposition of * * * the Sales Tax
imposed by Section 1107 of Article 28 of the Tax
Law as the same may be from time to time amended
x * * or if the rates of such taxes shall be
reduced to rates less than those in effect {on
July 2, 19751."



20 Juie a)id
Messrs. Hardy . Biggane =
Page TwoO ( '

Thus, Section 1202(f) imposes two tests to determine whether
an exemption from the sales tax would precipitate an event
of default: .

First, whether if enacted into law it would be a failure or
refusal by the State to continue the imposition of the Sales

rTax (as defined) as the same may from time to time be amended;
and :

second, whether if enacted into law it would constitute a

Yeduction in the rates of the cales Tax to less than the
rates in effect on July 2, 1975.

If the exemptions and exceptions from the tax proposed by
the amendment were held to be either a failure by the State
to continue the imposition of the Sales Tax or a reduction
in rate, then this legislation would precipitate an event of
default as defined in Section 1202 (f) of the General Bond
Resolutions. '

In the opinion of Bond Counsel and General Couhsel to the
Corporation, the proposed legislation would not constitute
an event of default under the Resolutions. The Corporation
concurs in this judgment. '

The Resolutions also provide that "upon the happening and
continuance of any event of default specified in paragraph
# ¥ % £ * %= % of Section 1202 [referred to above], the
trustee may proceed and upon the written request of the
holders of not less than twenty-five percentum" of bonds

. outstanding under either of the Resolutions must proceed,

"to protect and enforce its rights and the rights of the
bondholders" by resort to a number of specified remedies.

Thus, under the Resolutions the Corporation does not determine
when an event of default has occurred; that determination is
made by the Trustee. The Corporation has been informed by

the Trustee under the Resolutions, United States Trust

Company of New York, that, relying on the opinion of the
Corporation's Bond Counsel that enactment of the legislation
would not cause an event of default, it does not believe

that it is required to take any action with regard to the
exemption in the proposed legislation, ‘

The conclusion that the proposed legislation does not congtitute
an event of default cannot be construed as acquiescence to
future legislation exempting or excepting additional items

from the Sales Tax. Furthermore, no assurance can be given

that bondholders will not assert that either this or a
subsequent amendment of the Tax Law is an event of default

and request that the Trustee take action to enforce their
rights.



20 June 1978( (
Messrs. Hardy, Biggane
rPage Three

Exemptions from the gales Tax, when viewed in and of them-
selves or when cumulated with all previous exemptions may
constitute a failure to impose the tax, as amended. AS
stated above, we do not pelieve that this exemption, viewed
alone or in conjunction with exemptions to date, constitutes
such a failure. However, because the provisions of the
Resolution involve an element of judgment on which legal
views may differ, we cannot articulate a bright line by
which to test such exemptions.

Further, certain amendments to the Sales max that change its
character, method of assessment or other legal attributes
might also constitute a failure to continue to impose the
Sales Tax.

We identify our concern that at some future time, as yet
unascertainable, newly created exémptions from sales taxa-
tion, or other changes in the Tax Law, will create an event
of default under the Resolutions.

accordingly, although we are of the opinion expressed above
that the particular exemption embodied in the proposed
legislation does not create an event of default, we believe
that great caution and restraint should be exercised by the
Legislature in considering any future exemptions from the
Sales Tax.

The purpose of this letter is to furnish you with advice as
to whether enactment of the proposed legislation would con-
~stitute an event of default with respect to the Corporation's
bonds. The Corporation expresses no view as to the wisdom
of enacting the proposed legislation, and this letter should

not be construed as an opinion on the merits of the proposal.
Very truly yours,

Mty Poscolmar

Marilyn F. Friedman
Counsel

MPF:bba



Felix G. Rohatyn

. Board Members
Francis J. Barry
Gearge M. Brooker
Thomas D, Flynn
George D. Gould

Richard Ravitch
Robert C. Weaver

é;{/(.zﬁlzfyff ‘/L/'

State off Naw York
Municipal Assistance Corporation
For The City of New Yotk
Two World Trade Center
New York, N. Y. 10047 Eugene Keilin
Executive Director
{212) 488-5720
Writer's Direct Wire: {212) 488- 5723
20 June 1978
Mr. John L. Hardy Mr. James Biggane
Secretary Secretary
Assembly Ways and Means Senate Finance Committee
Committee NEW YORK STATE SENATE
NEW YORK STATE ASSEMBLY State Capitol
State Capitol _ Albany, New York 12214

Albany, New York 12214
Gentlemen:

vyou have asked us whether Assembly Bill Number 13109 and
genate Bill Number 10424, which would amend Sections 1105
and 1115 of the Tax Law to exempt certain airline and
aircraft-related parts and services from the sales and
compensating-use tax, would constitute an event of default
with respect to bonds issued by the Corporation and whether
we can provide you with guidance for evaluating similar
future proposals.

provisions governing a determination as to whether there
exists an event of default with respect to bonds of the
Corporation are set forth in the General Bond Resolution and
the Second General Bond Resolution of the Corporation adopted
July 2, 1975 and November 25, 1975, respectively (hereinafter
collectively referred to as the "Resolutions"). Each of the
Regolutions provides in Section 1202 thereof that "Each of
the following events is hereby declared an tavent of default':

* * Kk

" (f) the State shall for any reason fail or refuse
to continue the imposition of * * % the Sales Tax
imposed by Section 1107 of Article 28 of the Tax
Law as the same may be from time to time amended

* * * or if the rates of such taxes shall be
reduced to rates less than those in effect [on
July 2, 19751."



20 June 1978
Messrs. Hardy, Biggane
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Thus, Section 1202(f) imposes two tests to determine whether
an exemption from the sales tax would precipitate an event
of default: :

First, whether if enacted into law it would be a failure or
refusal by the State to continue the imposition of the Sales
Tax (as defined) as the same may from time to time be amended;
and -,

Second, whether if enacted into law it would constitute a
feduction in the rates of the Sales Tax to less than the
rates in effect on July 2, 1975.

1f the exemptions and exceptions from the tax proposed by
the amendment were held to be either a failure by the State
to continue the imposition of the Sales Tax or a reduction
in rate, then this legislation would precipitate an event of
default as defined in Section 1202 (£) of the General Bond
Resolutions.

In the opinion of Bond Counsel and General Counsel to the
Corporation, the proposed legislation would not constitute
an event of default under the Resolutions. The Corporation
concurs in this judgment.

The Resolutions also provide that "upon the happening and
continuance of any event of default specified in paragraph
* * * £ * ¥ * of Section 1202 [referred to abovel, the
trustee may proceed and upon the written request of the
holders of not less than twenty~-five percentum" of bonds
outstanding under either of the Resolutions must proceed,
"to protect and enforce its rights and the rights of the
vondholders" by resort to a number of specified remedies.

Thus, under the Resolutions the Corporation does .not determine
when an event of default has occurred; that determination is
made by the Trustee. The Corporation has been informed by

the Trustee under the Resolutions, United States Trust
compahy of New York, that, relying on the opinion of the
Corporation's Bond Counsel that enactment of the legiglation
would not cause an event of default, it does not believe

that it is required to take any action with regard to the
exemption in the proposed legislation. :

The conclusion that the proposed legislation does not constitute
an event of default cannot be construed as acquiescence to
future legislation exempting or excepting additional items

from the Sales Tax. Furthermore, no assurance can be given

that bondholders will not assert that either this or a
subsegquent amendment of the Tax Law is an event of default

and request that the Trustee take action to enforce their
rights. ‘

T
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Exemptions from the Sales Tax, when viewed in and of them-
selves or when cumulated with all previous exemptions may
constitute a failure to impose the tax, as amended. As
stated above, we do not believe that this exemption, viewed
alone or in conjunction with exemptions to date, constitutes
cuch a failure. However, because the provisions of the
Resolution involve an element of judgment on which legal
views may differ, we cannot articulate a bright line by
which to test such exemptions.

further, certain amendments to the Sales Tax that change its
character, method of assessment or other legal attributes
might also constitute a failure to continue to impose the
Sales Tax.

We identify our concern that at some future time, as yet
unascertainable, newly created exemptions from sales taxa-
tion, or other changes in the Tax Law, will create an event
of default under the Resolutions.

Accordingly, although we are of the opinion expressed above
that the particular exemption embodied in the proposed
legislation does not create an event of default, we believe
that great caution and restraint should be exercised by the
Legislature in considering any future exemptions from the
Sales Tax. :

The purpose of this letter is to furnish you with advice as
to whether enactment of the proposed legislation would con-
atitute an event of default with respect to the Corporation's
bonds. The Corporation expresses no view as to the wisdom
of enacting the proposed legislation, and this letter should
not be construed as an opinion on the merits of the proposal.

Very truly yours,

Marilyn F. Friedman
Counsel

MFF :bba
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[y Codds 212) 952 HTOC
Ll Aedvess: Hiohdold Mo Gork”

Witonir Tiirect Gl Yarmdor

212-952~471.3

June 19, 1978

richard MeClung., Esq.
cartar, Ledyard & Milburn
pwo Wall Street

New York, Hew vork 10005

(:} pear Dick: .

Fnclosed herewith you will find a copy of our
reliance opinion with respect to the opinion we have
previously delivered to the Municipal Assistance
Corporation For the City of New vork with regard to a
certain lcgislative proposal with respect to exenptions
from the New York State Sales Tax.

1f you have any yuestions with respect to the
enclosed, kindly contact me. o

with kindest regards, 1 am

Very truly yours,

ponald J. rRobinson

DJIR s
Enclosure (1)

ce: Linda Seale
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June 19, 1978

United States Trust Company
of New York

/130 John Street S

New York, New York 10038

Dear Sirs:

We have delivered to the Municipal Assistance Corporation .
For The City of New York our opinion, dated June i6, 1978,
with respect to-whether New .York State Senate Bill no. 10424
would, if enacted into jaw, percipitate an event of default
within the meaning of gection 1202(f) of ecach of the two
General Bond Resoluticns of such Corporation as referred
to therein. ' '

You are entitled to rely on said opinion as if the
same were addressed to you.

very truly yours,



June 19, 1978

Mr. Stephen J. Welnstein

Deputy Executive Diractor

Municipal Assistance Corporation
For Tha City of New York

Room 4540

Two World Trade Center

New York, Mew York 10047

Dear Steve;

You have asked us whether, United States Trust Company of New York, as
Trustea under the General Bond Resolution dated July 2, 1975 and the Second
Genaral Bond Rapolution dated November 25, 1975 { the "negolution") adopted
by the Municipal Assistance Corporation For The City of New York, would con-—
gider passage of a new exemption from the sales tax pursuant to Senate Bill
No. 10424, as a default undar either of the Resolutions.

We have recaived an opinion of Hawkins, Dalafield & Wood which states
that adoption of the B111 would not cause an ngvent of default” to occur.
1n reliance on that opinion, we do not believe that any action 1s required
by the Trustea with regard to this particular exemption. However, we ghall
continue to exadine the quastion if additional smendments are passed.

Vaiy truly yours,

Malcédlm J. Hood _
genior Vice President

leg
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B AVEN EwW YORK N.Y loQgga MORRIS 8. ABRAM
348 PARK ENUE N ! MORDEGCAI ROGHLIN
PAUL J, NEWLON
TELERPHONE [E12) B44-8000 GCABLE. LONGEBIGHT, N. Y. JOSEPH 5. I?NEMAN
N .72 JAMES B.LEWIS
TELECOFRIER (2121 844-BE202 TELEX 12-78231 THEODORE C.S0ORENSEN

MARTIN KLEINPARD
RICHARD H. PAUL
MORMAN ZELEMKO

RANDOLPH E.PAUL [194B-1856) LLOYD K. GARRISON NOHM E. MABSENGALE
LOUI® 8. WEISS nee7-1950) COUNSEL JAY TOPHIS
JOMN FOWHARTON (927877 EDWARD N, GOSTIRYAN

BAYLESS MANNING
ROBERT H. MONTGOMERY, JR.
JOHN €. TAYLOR 3™
BERNARD H., GREENE
ERNEST RUBENSTEIN
STUART ROBINOWITZ
ALANM N. COHEN
JAMES L. PURCELL
ARTHUR KALISH
DAVID T. WASHBURN
BERNARD FINKELSTEIN
ARTHUR L, LIMAN
SEYMOUR HERTZ
WALTER F. LETmHAnnT
GERALD 0. STERN

June 18 ’ 1978 ANTHONY B.KUKLIN
MARTIN LONDORN

WRITER'S DIRECT DIAL NUMBER

pAVID C.BRODHEAD
PETER R. HAJE
LEQNARD V. QUIGLEY
ALLAN BLUMSTEIN
NEALE M. ALBERT

JAY GREEMFIELD

KEVIN . O'BRIEN
ALFRED D YyoUNGWQOD
DONALD F. MOORE

Municipal Assistance Corporation IR M
For The City of New York BEVER I FeCCER
Two World Trade Center Yomn R eenros
New York, New York 10047 AT TR L AN

GEQRGE R FELLEMANMN
STEVEN B ROSENFELD
ALBERT P HAND

United States Trust Company ﬁ?%ﬁ%&wm
JOHN J. PMEL
of New York CEMERS RPN

45 Wall Street
New York, New York 10005

Dear Sirs:

Oour client Municipal Agsistance Corporation For
The City of New York {(the "Corporation”) has asked us
whether, in our opinion, Bill 8. 10424, A. 13109, dated
June 14, 1978, a copy of which is attached (the "Bill"),
is consistent with gection 1202 (f) of each of the Corpora-
tion's two general bond resolutions.

on July 2, 1975, the Corporation adopted its
first general bond resolution (the "First General Bond
Resolution™), and on November 25, 1975, the Corporation
adopted its second general bond resolution (the "Second
General Bond Resolution'). The First General Bond
resolution and the Second ceneral Bond Resolution are

hereinafter called the "Resolutions." The Corporation



PAUL, WEISS, RIFKIND, WHARTON 8 GARRISON

Municipal Assistance Corporation 2

tnited States Trust Company of New York

nhas issued and has outstanding bonds pursuant to each of

the Resolutions.

Section 1202(f) of the First General Bond Resolu-

tion provides as follows:

n1202. Events of Default. Each of the
following events is hereby declared an
‘avent of default,' that is to say; if

* * *

"(£) the State shall for any reason fail
or refuse to continue the imposition of
either the Sales Tax imposed by Section
1107 of Article 28 of the Tax Law as the
same may be from time to time amended or
the Stock Transfer Tax imposed by Sections
270 and 270-a of Article 12 of such Law as
the same may be from time to time amended
or if the rates of such taxes shall be re-~
duced to rates less than those in effect on
the date of this Resolution; or . . . .

Section 1202(f) of the second General Bond

Resolution provides as follows:

"1202. Events of Default. fach of the
following events is hereby declared an
tavent of default,' that is to say; if

* * *

" (£) the State shall for any reason fail

or refuse to continue the imposition of
either the Sales Tax imposed by Section 1107
of Article 28 of the Tax Law as the same may
be from time to time amended Or the Stock
Transfer Tax imposed by Sections 270 and
270-a of Article 12 of such Law as the same
may be from time to time amended or if the
rates of such taxes shall be reduced to rates
less than those in effect on July 2, 1975; or



PAUL, WEISS, RIFKIND, WHARTON 8 GARRISON

Municipal Assistance Corporation

United States Trust Company of New York

The United States Trust Company ol New York is

the Trustee under each of the Resolutions

In connection with the request referred tco above,
we have reviewed the Bill, the Resolutions and such other

matters of law and fact as we deemed relevant to the opinion
herein expressed.

Based upon the foregoing, in our opinion, the adop-
tion and implementation of the Bill will not create an

"event of default"

under Section 1202 (f) of either of the
Regolutions.

Very truly vyours,

l%uﬂ Weeo éﬂm’ Wi, v Garran
PAUL, WEISS, FKIND,

WHARTON & GARRISON
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LEWIS A. KAPLAN

Dear Marilyn:
I attach a revised draft of our long letter
on the proposed Sales Tax exemption.

Let me have you thoughts and comments.

Sinc é%l&,

S i
A
Alféxﬁk. Thomas

ALT/nijr

Enclosure



THIRD DRAFT: ALT/njr  6/16/78

Municipal Assistance Corporation
For The City of New York
Two World Trade Center
New York, New York 10047
Dear Sirs:
~ You have provided us with a copy of .a bill (the

"Bill") currently under consideration by the New York
State Legislature (a copy of which is annexed) that would
provide a limited exemption to the application of the
sales Tax (the "Sales Tax") imposed under Article 28 of the
New York State Tax Law. Revenues derived from the Sales Tax,
together with certain other revenues, are pledged to the
payment of bonds issued by Municipal Assistance Corporation
For The City of New York (the ncorporation"). This pledge
ig fundamental to the security for the more than $5
billion of bonds of the Corporation now outstanding and
was granted by the Corporation pursuant to the statutes
by which the Corporation was created. |

" You have asked us whether,in our opinion, the
adoption and implementation of the Bill would create an

Event of Default under Section 1202(f) of each of the

Corporation's two general bond resolutions.*

* wWe are aware that the Legislature has adopted the
following laws creating or clarifying other exemptions
to the Sales Tax since the inception of the Corporation
and the adoption of the Corporation's first general bond
resolution: Chapter 581 of the Laws of 1975 (relating
to certain railroad reorganizations), Chapter 201 of the
Laws of 1976 (certain medical equipment), Chapter 530 of
the Laws of 1976 (Indian trade), Chapter 858 of the Laws
of 1976 (silos) and Chapter 884 of the Laws of 1977
(shopping payers).



On July 2, 1975, the Corxporation adopted its
first general bond resolution (thé "First Genéral Bond
Resolution"), and on November 25, 1975, the Corporation
adopted its second general bond resolution (the "Second
General Bond Resolution"). The First General Bond Resolution
and the Second General Bond Resolution are hereinafter
called the "Resolutions.” The Corporation has outstanding
$ principal amount of bonds issued under the
First Genéral Bond.Resolution and $ principal amount
of bonds issued under the Second General Bond  Resolution.
As you know, the Resolutions form a contract between the
Corporation and its Bondholders.

Section 1202(f) of the First General Bond Resolu-
tion provides as follows:

"1202. FEvents of Default. Each of the

following events is hereby declared an
"event of default', that is to say; if

e : * * *

"(f) +the State shall for any reasor fail
or refuse to continue the imposition of
either the Sales Tax imposed by Section
1107 of Article 28 of the Tax Law a&s the
same may be from time to time amended oOr
the Stock Transfer Tax imposed by Sections
270 and 270-a of hrticle 12 of such Law as
the same may be from time to time amended
or if the rates of such taxes shall ba re-
duced +o rates less than theose in eifect on
+he date of this Resolution; or . . . ."

Section 1202(f) of the Second General Bond

Resolutionxgrovides as follows:



"31202. Events of pefault. Each of the follow-
ing events 1s hereby declared an 'event of
default,’ that is to say; if

* * *

"{£f) the State shall for any reason fail

or refuse to continue the imposition of
either the Sales Tax imposed by Section 1107
of Article 28 of the Tax Law as the same may
be from time to time amencded or the Stock
Transfer Tax imposed by Sectioms 270 and
270-a of Article 12 of such Law as the same
may be from time to time amended or if the
rates of such taxes shall be reduced to rates
less than those in effect on July 2, 1975; or.

- - - -

Thus, Section 1202(f) of each of the Resolutions imposes
two tests for an "Event of Default.” The "First Test" is
+hat the State not fail or refuse to continue the imposi-
tion of the Sales or Stock Transfer Tax, "as the same may
be froﬁ time to time amended." The "Second Test" is that
the ratés of both the Sales and Stock Transfer Tax may not
be reduced to rates less than those in effect on July 2,

1975.

The Bill would amend subdivision (c) of Section 1105*
of the Tax Law by exempting from sales taxation thereunder
certain installation and repair "services rendered with respect

to commercial aircraft primarily engaged in interstate or

* Section 1107 of the Tax Law, referred to in the Resolu~
tions, incorporates by reference the tax imposed by
Section 1105.

.



foreign commerce, machinery or equipment to bea installed on
such aircraft and propérty used by or purchased foxr the usé of
suqh aircraft for maintenance and repairs."” The Bill would
also exempéyfrom,sales taxation under subdivision (a) of
Section 1105 "commercial aircréft primarily engageé in inter-
state or foreign commerce, machinery or equipment to be
installed on such aircraft and property'used by or puxchased
for the use of such aircraft for maintenance and repalrs."

In connection withyour request referred to above;
we have reviewed the Bill, the Resolutions and such
other matters of iaw and fact as we deemed relevant to-the
opinion herein expreésed.

Based upon the foregoing, as more fully described
herein, in our opinion the adoption and implementation of the
Bill will not creatg an Event of Default under either of
the Resolutions.

‘The Bill does not purport to affect, and does not
affect, the rates of sales taxation which were in effect on
July 2, 1975. Thus, the Bill does not viélate the Second
Test of default alluded to above.

The First Test of default in Section 1202(f),
however, involves an element of judgment on which legal
views may differ. The dependent clause "as the same may be

from time to time amended"” which modifies the "Sales Tax",

T



confers some latitude to amend the Tax, so long as such amend-
ment. does not constitute a failure to impose:the Tax. 'The
injunction not to "fail or refuse to continue" the Sales Tax
is' not a hollow formalism. There are steps the State might
take farlshort df'an actual repeal of the Salés Tax that
would constitute effective failure to continue the Sales Tax,
even though a.sales tax formally continued to be imposed.

For example, the cumulative effect of exemption may
constitute a failure to continue to impose the Sales Tax.
Each exemption from the Sales Tax diminishes the revenues
produced by the Tax. Each exemption must be cumulated with
all previous exemptions in testing whether an Event of Default
under the Resolutions has occurred.

We do not now articulate a bright line by which to
test such changes. We simply identify our concern that at
some future time, ag yet unascertainable, the cumulative ef-

. fect of newly created exemptions from sales taxation, or
changes in the nature of the Sales Tax, will create an
Event of Default under the Resolutions.

. Further, certain amendments to the Sales Tax that
change its character, method of assessment or other legal
attributes might also constitute a failure to continue to
impose the Sales Tax.

Under the express provisions of the Resolutions,
neither the Corporation nor its Bond Counsel or General

Counsel controls the determination of whether an Event of



Default has taken place under the_Resolutions. That judg-
ment can be made only by the Trustee under the Resolutions
(United States Trust Company of New York) and the holders

of the specified amount of the Corporation's 5onds. The
Trustee has in the past expressed grave concern over the
effect of the adoption of changes in the Sales Tax on Sec-
tion 1202(f) of the Resolutions. Although in our view ac—
tion by the Trustee under Section 1203 of the Resolutions
would not be proper, in the case of the adoption of the Bill,
we can give you no assurance that the Trustee will not give
a notice of default under Section 1211 of the Resolﬁtions or
take action under Section 1203 of the Resolutioﬁs if any
subsequent exemption to or amendment of Sales Tax is adopted
and implemented.

Accordingly, although we are of -the opinion ex-

‘pressed above that the particular exemption embodied in the
Bill does.not create an Event of Default, we believe that
great caution and restraint should be exercised by the
Legislature in considering any future exemptions to the
Sales Tax.

Very truly yours,

PAUL, WEISS, RIFKIND, WHARTON & GARRISON
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952-4781

Marilyn Friedman, Esq.

Counsel

The Municipal Assistance Corporation
For the City of New York

2 World Trade Center

New York, New York 10048

Dear Marilyn:
Enclosed are the following:

1. Original opinion dated today, to which is attached
a copy of the bill as received by Don Robinson yesterday.
The bill number was given to us over the phone today by Mr.
beisel. -

2. Revised memorandum dated June 9, 1978, to which is
attached a schedule showing various types of amendments pre-
viously made to the State sales tax.

Ll

Cha%. L. Kad

S
CLK:DJT ;
Enclosures o ;
By Hand '
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Marilyn Friedman, Esq.

Counsel

The Municipal Assistance Corporation
For the City of New York

2 World Trade Center

New York, New York 10048

Re: Senate Bill No. 10424

Dear Ms. Friedman:

You have asked us whether the re~draft of Senate Bill
No.l0424 dated June 14, 1978, pages 2 and 3 of which were re-
ceived from you yesterday and are attached hereto, would, if
enacted into law, precipitate an event of default within the
meaning of Section 1202(f£)}) of the General Bond Resolutions of
MAC.

The text of the Bill as submitted to us would amend
the Tax Law of the State in two respects:

First, it would add a new exception from the tax im-
posed by § 1105{c) (3) on the receipts from any sale of the ser-
vice of "installing tangible personal property, or maintaining,
servicing, or repairing personal property not held for sale in
the regular course of business." The new exception would not
subject to such tax receipts from the sale of "services ren-
dered with respect to commercial aircraft primarily engaged in
interstate or foreign commerce, machinery or equipment to be
installed on such aircraft, and property used by or purchased
for the use of such aircraft for maintenance and repairs." It
would supplement the existing exception granted for the sale of
similar services rendered with respect to "commercial vessels
primarily engaged in interstate or foreign commerce and prop-
erty used by or purchased for the use of such vessels for fuel,
provisions, supplies, maintenance and repairs;* and

Second, it would amend § 1115(a) of the Tax Law to egempt
from the tax on retail sales of tangible personal property im-

* There is an exception to the existing exception for articles
purchased for the original equipping of a new ship.



Mari.lyn Friedm. s Esq\‘t. . ‘ 2.

posed by § 1105(a) and the compensating use tax imposed by
§ 1110, receipts from the sale of "commercial aircraft pri-
marily engaged in interstate or foreign commerce, machinery
or equipment to be installed in such aircraft, and property
used by or purchased for the use of such aircraft for main-
tenance and repairs and flight simulators purchased by com-
mercial airlines.”

Each of the General Bond Resolutions of MAC provides
in § 1202 thereof that 'REach of the following events is here-~
by declared an "event of default," that is to say; if * * *

"(f) the State [defined as 'The State of
New York'} shall for any reason fail or
refuse to continue the imposition of * * *
the Sales Tax [defined as 'the sales and
compensating use taxes imposed by Section
1107 of Article 28 of the Tax Law of the
State'] imposed by Section 1107 of Article
28 of the Tax Law [sic] as the same may be
from time to time amended * * * or if the
rates of such taxes shall be reduced to
rates less than those in effect [on July 2,
19751 ."

The proposed bill raises two questions:

FPirst, whether if enacted into law it would bhe a
failure or refusal by the State to continue the imposition
of the Sales Tax (as defined) as the same may from time to
time be amended; and

Second, whether if enacted into law it would consti-
tute a reduction in the rates of the Sales Tax to less than
the rates in effect on July 2, 1975.

The ultimate issue is whether the exemption and excep-
tion from the tax imposed by § 1107 contemplated by the bill,
if enacted, will precipitate an "event of default” as defined
in § 1202(f).

In determining whether an Act of the Legislature in
the form of an amendment to the Sales Tax (as defined) would
constitute an "event of default" within the purview of § 1202(f),
it is essential to analyze the nature, purpose, terms and effect
thereof in each instance. Tested by such legal criteria as we
have considered appropriate in making such an analysis, it is
our opinion that Senate Bill No. 10424 would not cause an "event
of default" to occur because the State will neither have failed
or refused "to continue the imposition" of the taxes imposed by
§ 1107 "as the same may be from time to time amended" nor will



Marilyn Friedme.., Esq. 3.

the rates [4% in the case of § 1107(a) and 6% in the case of

§ 1107 (c}] have been "reduced to rates less than those in
effect" on July 2, 1975.

Very'truly yours,

/ffé;ébf“féi¢44c Afifzzzéizﬁ/{éaégtg1{32<;7v{
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IN SENATE—Introduced by Sens. MARCHI,  BLOOM, CARMMERER,

- ROLISON, VOLKER~-read twice and ordered printed, and when printed to be - :

committed to the Committee on Taxation and Covernment Operations

IN ASSEMBLY-WIntmduééd by CONﬂV‘[I'T’[‘EE ON RULES--(at request: of

- M. of A. Steingut, Kremer, Koppell, Griffith, Tills, Abramson, D. B. Walsh,

DeSalvio, ].Jipschutz)——read once and referred to the Committee on Ways and
ST ' . Means

* AN ACT to amend the téx law, in relation to exsmpting the purchass anduseof

- - artictes for tha original equipping of cartain commercial alrcraft and services

rendered with respect to such artlcles from the sales and use taxes imposed

--under article twenty-gight of such taw and pursuant to the authority of article

| _ twenty-nine thereof
The People of the Slate of New York; represenled in Senale and Assembly, do
enacl as follows: : ‘ . o .

Section 1. Paragraph three of subdivision (¢) of section eleven hundred five of
the tax law, as amended by chapter seventy-two of the laws of nineteen hundred

_seventy-one, is hereby amended to read as follows:

(3) Installing tangible personal property, ‘or maintaining, servicingl,1- or
repairing tangible personal property not held for sale in the regular course of
business, whether or not the services are perf ormed directly or by means of coin-
operated equipment or by any other means, and whether or not any tangible
personal property is transferred in conjunction therewith, except such services
rendered by an individual who 1s engaged directly by a private home owneror.
lessee in or about his residence and who is not in a regular srade or business
offering his services to she public, and except any receipts from laundering, dry-
cleaning, tailoring, weaving, pressing, shoe repairing and shoe shining, and
except for installing property which, when nstalled, will constitute an addition
or capital improvement to resl property, property oF land, as the terms real
property, propeity or tand are defined in the repl property tax law, and except

such services rendered on or aiter A pgust {irst, nineteen Hundred sivty-five with

respect 1o commercial vessols primarily engaged In interstate or foreign
commerce and property used by or purchased for the use of such vessels for fuel,
provisions, supplies, maintenance and repairs (other than with respect o
articles purchased for the original equipping of-a new ship), and except such
services rendered with respect to commereiul aireroft primartly engaged in intrastate,

EXPLANATION -~ Matter i falics @ new; mutter in brackets § } is old lww to be pmitied.

LBDE-11-427

I
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interstate or foreign commerce, machinery or equipment to be tnstalled on such
aircraft and properly used by or purchased for the use of such aircrafl for
maintenance and repairs; provided, however, that nothing contained in this

paragraph shall be construed to exclude from tax under this paragraph or under ~

subdivision (b} of this section any charge, mdde by a person furnishing service
"allbject to tax under subdivision (b) of this sectmn {or msstalhng propeity at the
premises of a purchaser of bll(,h a taxable ser wce for use in connectum with such
service. i

§ 2. Subdivision (a) of section eleven hundred fif teen of quch la.w is hereby N

amended by adding a new paragraph twenty-one to read as follows:
(21) Commercial aircraft primarily engaged in inirasiate, intersiate or foreign

‘commerce, machinery or equipment to be installed on such aircraft and property used
by or purchased for the use of such atrcraft for maintenance and repairs and ﬂzght

simulators purchased by commercial airlines.

§ 3. This act shall take effect on the first day of Mar(‘h next, succeedmg; the- '

da.t;e on whu,h it. shaii naw wwme @ law.
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Section 1. Paragraph three of subdivision (c¢) of section
eleven hundred five of  the tax law, as amehded by chapter

saventy-two of the laws of nineteenl hundred seventy-one, is

hereby amended to read as follows:

(3) Installing tangible personal propexty, or mainﬁaining._,

servicingy or repairing tangible personal property not held for

sale in the regular course of businezs, whether or not the
services are performed diracbly_ or by means of coin-operated
- equipment or by any othax meang, and whether or not any tangible
personal property ia.tranafefred'in conjunction therewith, except
such Bervicea rendered by an individual who is engaged directly
by a prlvate home owner or lessee in or about his residence and
who - i8 not in a regular trade or business offering his services
to the public, and. excopt any receipts from launderinj, dry-
cleaning, tailoring,b weaving, pressing, shoe repalring and shoe
shining, and oxcept for installing proparty wvhich, when
installed, will constitute an &ddition or capital improvement to
real property, property or land, as tha terms real property,
propurty or land are defined in the real property tax law, and
axcopt such mervices rendered on or after Augugt first, nineteen
hundred sixty-five with respect to commerclal vessels primarily
engaged in interstate or foreign commerce and property used by or
purchased for the use of such vessels for fuel, provisions,
supplies, maintenance and repairs (othor than with respect to

articles purchased for the original equipping of a new ship),

< | o -2  Leps-11-427 MAC
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and except such services rendered with respect to _commercial

aircraft primarily engaged in intrastate, interstate or foreign

" commerce, machinery or equipment to be installed on such aircraft

and property used by or purchased for the use of such alrcraft

for maintenance and repairs; provided, however, that nothing

containe& in this paragraph shall be construed to exclude from
‘tax under this paragraph or under subdivision (b) of this section
any charge, made by a person furnishing service subject to tax
under subdivision (b) of this section, for installing property at
the premises of a purchaser of such a taxable service for use in

connection with such service.

Sec. 2. Subdivision (a) of section eleven hundred fifteen of
such law is hereby amendad by adding a new paragraph twenty-one

to read as followsz

(21)' commercial aircraft primarily engaged in intrastate,

interstate oxr foreign commerce, machinery or equipment to be

installed on such aircraft and property used by or purchased for

the use of such aircraft for maintenance and repairs and_ flight

simulators purchased by commercial airlines,

Sec. 3. This act shall take effect on the first day of

January next succeeding the date on which it shall have become a

law.



PAUL, WEISS,

RIFKIND, WHARTON 8 GARRISON

345 PARK AVENUE NEW YORK, N.Y 10022

TELEPHONE (212} 644-8000
TELECOPIER (218} 644-8208

RANDOLPH E. PAUL (1D48-19B6)

LOUIS S5 WEISS HA27-1880 COUNSEL
JOHN F. WHARTOM {gg7-1977)

WRITER'S DIRECT DIAL NUMBER

(212)

644-8712 June 13, 1978

Marilyn F. Friedman, Esqd.
Municipal Assistance Corporation
2 World Trade Center

Room 4540

New York, New York 10047

Dear Marilyn:

I enclose a draft of our "flat"
proposed sales tax exemption legislation.

and the date of introduction.

CABLE! LONGSIGHT, M. Y,
TELEX 12-7831

LLOYD K. GARRISON

SIMON H. RIFKIND
HOWARD A SEITZ
ADRIAN W. DEWIND
MORR!S B. ABRAM
MORDECA|l ROCHLIN
PALL J. NEWLON
JOSEPH 5. ISEMAN
JAMES B. LEWIS
THEQDORE C. SCRENSEN
MARTIN KLEINBARD
RICHARD H. PALIL
NORMAN ZELENKO
JOHN E. MASSENGALE
JAY TOPKIS

EDWARD N. COSTIKYAN
BAYLESS MANNING
RCBERT H_ MONTGOMEWY JR.
SJOHN C.TAYLOR, 3™
BERNARD H. GREENE
ERNEST RUBENSTEIN
STUART ROBINOWITZ
JAMES L. .PURCELL
ARTHUR KALISH
DAVID T. WASHBURN
BERNARD FINKELSTEIN
ARTHUR L. LIMAN
SEYMOUR HERTZ
WALTER F. LEINHARDT
GERALD . STERN
ANTHONY B. KUKRLIN
MARTIN LONDON
DAVID C. BRODHEAD
PETER R. HAUE
LEOQNARD V. QUIGLEY
ALLAN BLUMBTEIN
NEALE M. ALBERT

JAY GREENFIELD
KEVIN J. O'BRIEN
ALFRED D YOUNGWOOD

SIONEY S. ROSDEITCHER
ROBERT L. LAUFER
ALLEN L. THOMAS
PETER L.FELCHER
MARK H. ALCOTT

JOHN P MCENRQE
BETER JJ. nOTHENBERG
SJUDITH R.THOY
RICHARD A tNGELMAN
GEORGE P. FELLEMAN
BTEVEN B. ROSENFELD
ALBERT P. HAND
ROBERT . 5MITH

MAX GITTER

JOHN J. O'NEIL
CAMERON CLARK
LEWIS A. KAPLAN

opinion on the
Ags you will
see, the draft refers to legislation as actually enacted.
If you think it preferable, we can change the letter to
make it refer to proposed legislation if we have some
identifying factsgs such as the House or Assembly numbers

After you have had an opportunity to review
this draft, please let me have your suggestions and com-

ments.
Best personal regards.
Sinc P
All . Thémas
ALT/nijr
Enclosure g‘ﬁﬁgﬁag E
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8952-4781 Re: ©Senate Bill No. 9613

Marilyn Friedman, Esqg.

Counsel

The Municipal Assistance Corporation
For the City of New York

2 World Trade Center

New York, New York

Dear Ms. Friedman:

You have asked us whether Senate Bill No. 9613 as it
was introduced in the Legislature on April 25, 1978 would pre-
cipitate an event of default within the meaning of Section 1202(f)
of the General Bond Resolutions of MAC.

The text of the Bill as submitted to us would amend
the Tax Law of the State in two respects:

First, it would add a new exception from the tax im-
posed by § 1105(c) (3) on the receipts from any sale of the ser-
vice of "installing tangiblie personal property, or maintaining,
servicing, repairing personal property not held for sale in the
regular course of business." The new exception would not subject
to such tax receipts from the sale of services rendered with re-
spect to commercial aircraft primarily engaged in interstate or
foreign commerce, machinery or equipment to be installed on such
aircraft, and property used by or purchased for the use of such
aircraft for maintenance and repairs. It would supplement the
existing exception granted for similar services rendered with
respect to commercial vessels primarily engaged in interstate or
foreign commerce and property used by or purchased for the use of
such vessels for fuel, provisions, supplies, maintenance and re-
pairs;* and

Second, it would amend § 1115 of the Tax Law to exempt
from the tax on retail sales of tangible personal property im-
posed by § 1105(a) and the compensating use tax imposed by § 1110,
receipts from the sale of commercial aircraft primarily engaged in

* There is an exception to the existing exception for articles
purchased for the original equipping of a new ship.



Marilyn Friedman, Esq. 2,

interstate or foreign commerce, machinery or eguipment to be
installed in such aircraft, and property used by or purchased
for the use of such aircraft for maintenance and repairs.

Each of the General Bond Resolutions of MAC provides
that 'Each of the following events 1s hereby declared an "event
of default," that is to say: if * * %

" (f} the State [defined as 'The State of
New York'] shall for any reason fail or
refuse to continue the imposition of * * *
the Sales Tax [defined as 'the sales and
compensating use taxes imposed by Section
1107 of Article 28 of the Tax Law of the
State'] imposed by Section 1107 of Article
28 of the Tax Law [sic] as the same may be
from time to time amended or if the rates
of such taxes shall be reduced to rates
less than those in effect on the date of this
. Resolution.”

The proposed bill raises two guestions:

First, whether if enacted into law it would be a
failure or refusal by the State to continue the imposition of
the Sales Tax (as defined) as the same may from time to time
be amended; and

second, whether 1if enacted into law it would consti-
tute a reduction in the rates of the Sales Tax to less than the
rates in effect on the respective dates of the Bond Resolutions.

The ultimate issue is whether the exemption and excep-
tion from the tax imposed by § 1107 contemplated by the bill, 1f
enacted,will precipitate an "event of default" as defined 1in
§ 1202(f). ’

1t is our opinion it would not because first the
State will not have failed or refused "to continue the imposi-
tion" of the taxes imposed by § 1107 "as the same may be from
time to time amended" and second the rates [4% in the case of
§ 1107 (a) and 6% in the case of §1107(c)] will not have been"xre-
duced to rates less than those in effect" on the respective
dates of the Bond Resolutions.

Very truly yours,

/%/oc.w%zfﬂ@ , «Qf/é I-;

st Wt




MEMORANDUM RE SENATE BILL NO. 2613

We have been asked whether the above bill as introduced
on April 25, 1978 would precipitate an event of default within
the meaning of §1202(f) of the General Bond Resolutions of MAC,

The text of the bill as submitted to us would amend the

Tax Law of the State in two respects:

First, {t would add a new exception from the tax imposed
by § 1103(c) (3]} on the receipts from any sale of the service of
"installing tangible personal property, or maintaining, servicing,
repairing personal property not held for sale in the regular course
of business." The new exception would not subject to such tax re-
ceipts from the sale of services rendered with respect to commer-
cial aircraft primarily engaged in interstate or foreign commerce,
machinery or equipment to be installed on such aircraft, and prop~
erty used by or purchased for the use of such aircraft for main-
tenance and repairs, It would supplement the existing exception
granted for similar services rendered with respect to commercial
vessels primarily engaged in interstate or foreign commerce and
property used by or purchased for the use of such vessels for fuel,

provisions, .supplies, maintenance and repairs;* and

* There is an exception to the existing exception for articles
purchased for the original equipping of a new ship.
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Second, it would amend § 1115 of the Tax Law to exempt from
the tax on retail sales of tangible personal property imposed by
§ 1105(a) and the compensating use tax imposed by § 1110; receipts
from the sale of commercial aircraft primarily engaged in inter-
state or foreign commerce, machinery or equipmernt to be installed
in such aircraft, and property used by or purchased for the use
of such aircraft for maintenance and repairs.

Each of the Geperal Bond Resolutions of MAC provides that
'Each of the following events is hereby declared an "event of de-
- fault," that is to say; if * * *

' (£f) the State [defined as 'The State of New
York']) shall for any reason fail or refuse to
continue the Imposition of * * * the Sales Tax
{defined as '"the sales and compensating use
taxes imposed by Section 1107 of Article 28 of
the Tax Law of the State'] imposed by Section
1107 of Article 28 of the Tax Law [sic] as the
same may be from time to time amended * * * or
if the rates of such taxes shall be reduced to
rates less than those in effect on the date of
this. Resolution.'

The proposed bill raises two questions:

First, whether if enacted into law it would be a failure orx
refusal by the State to continue the imposition of the Sales Tax
(as defined) as the same may from time to time be amended; and

Second, whether if enacted into law it would constitute a
reduction in the rates of the Sales Tax to less than the rates in
effect on the respective dates of the Bond Resolutions.

The ultimate issue is whether the exemption and exception’

from the tax imposed by § 1107 contemplated by the bill, if enacted

will precipitate an "“event of default" as defined in § 1202(f).



It is our opinion it would not because first the State will
not have failed or refused "to continue the imposition" of the
taxes imposed by § 1107 "as the same may be from time to time
amended"” and second the rates [4% in the case of § 1107(a} and
6% in the case of § 1107(c)) will not have been "reduced to rates
less than those in effect” on the respebtive dates of the Bond

Resolutions,

I

The proposed amendment would not be a failure

to continue the imposition of the Sales Tax.

The bill would carve out an exemption for receipts from
sales and services in respect of commercial aircraft primarily
engaged in interstate or foreign commerce.

The proposed amendment provides an exemption for sales and
services to a type of enterprise which has a substantial distinc-
tion from other businesses and is closely anélogous to the exist-
ing exemption for water-borne craft as distinguished from air-
borne craft [§ 1115(a)(8)]and also to a similar exemption from
the compensatory use tax relating to foreign airlines [§ 1118(B}].
An amendment which adds an exemption for such commercial aircraft

which has equality with surface vessels and foreign air carriers
as its theme, cf. Henneford v. Silas Mason Co., 300 U.S. 577, 583

(1937}, is not on its face a failure or refusal “"to continue the
imposition" of the taxes imposed by § 1107 even if the phrase "as

the same may be from time to time amended” had been omitted, which

makes explicit that which would seem implicit.



Section 1107 of the Tax Law provides;

"in addition to the taxes imposed by sections
eleven hundred five and eleven hundred ten,
there is hereby imposed * * * additional taxes
at the rate of four percent, which * * * ghall
be identical to the taxes imposed by sections
eleven hundred five and eleven hun &ed ten."

Section 1105 provides:

"there is hereby imposed and there shall be
paid a tax of four percent upon:

(a) The receipts from every retail sale
of tangible personal property, except as other-
wise provided in this Article.

* * *

(c) The receipts from every sale, except
for resale, of the following services: * * *
[emphasis supplied]

Hence, the Sales Tax imposed by the State is a general
tax including within its scope not only all retail sales of
tangible personal property [§ 1105(a)] but also sales {other
than sales for resale) of gas, electricity, refrigeration and
steam, and telephone and telegraphy which may be difficult to
classify as tangible or intangible personalty [§ 1105(b)] as
well as sales of enumerated services [§ 1105(c) and § 1107 (c}]
and sales of selective commodities such as beer, wine or other
alcoholic beverages, or drink of any nature or food sold in
restaurants, taverns or takeout places or by caterers [§1105(d)].
Also encompassed within the Sales Tax are the taxes imposed
on hotel room occupancy [§ 1105(e)], admission charges to
amusement and similar establishments [§ 1105(f) (1) and (3)]

and social or athletic club dues [§ 1105(f) (2)].



The Sales Tax, as defined in the MAC Bond Resolutions,
also includes the tax imposed by the State on the use of
tangible personal property and services within the State
[(§ 1110].

The Tax Law exempts detailed categories df receipts from
the sales and use tax imposed on specified retail sales of
personal property [§ 1107(b) and §1115] and also contains
numerous and complex exceptions from the specified services
the sale of which is subjected to tax.

Continuing the "imposition of the Sales Tax" is not tested
primarily by the amount of revenues derived from the levy. A

test of an "event of default" geared to the level of collec-

tions of the Sales Tax similar to the test commonlf applied
to revenue bond issues to finance self-liquidating public
works projects was considered and rejected during the draft-
ing process of the MAC bond resoclutions. Even though a new
and better tax yielding more revenue than the Sales Tax were
to be conceived and substituted as security for MAC bonds
presently payable from the Sales Tax, such a change would
probably trigger an "event of default." Similarly, if it
could be demonstrated that a reduction in the 4% rate of

the additional tax imposed by § 1107(a) or of the 6% rate

of tax imposed by § 1107(c) (relating to the sales of park-
ing, garaging, or storing of motor vehicles) would increase

rather than decrease revenues available to pay such bonds,



such a rate reduction would seem to come squarely within the
compass of § 1202(f). In determining whether an "event of
default" has occurred, it is immaterial whether the revenue
raised by a different tax or a different rate than the rates
in effect on the specified dates of the Bond Résolutions would
be more or less than the revenue raised by the Sales Tax (as
defined). Thus, the primary thrust of the "imposition of the
Sales Tax" is continuing the nature and the method of taxation
such as the legal incidence of the tax on the purchaser and
the secondary liability of the seller as the insurer of the

purchaser's obligation to pay the tax. Cf. McGoldrick v.

Berwind-White Co., 309 U.S. 33 (1940), per Stone, J. at 43-44:

"The ultimate burden of the tax, both in
form and in substance, is thus laid upon the
buyer, for consumption, of tangible personal
property, and measured by the sales price.

Only in event that the seller fails to pay

over to the city the tax collected or to charge
and collect it as the statute requires, is the
burden cast on him."

See also Merchants Refrigerating Co. v. Taylor, 275 N, ¥. 113

(1937), per Crane, Ch. J. at 124:

" % * * the sales tax falls upon the purchaser
while the utility tax falls upon the utility
itself. The Atlas Television case (273 N.Y.51)
did not hold that the sales tax is imposed on
the vendor, but only that he is under a duty to
pay the tax to the city regardless of whether or
not the vendor collects it from the purchaser."

Hence, no alteration appears permissible which would
affect the legal incidence or liability to the tax imposed by

§ 1107.



Omitting the phrase "as it may be amended from time to
time" might have opened to doubt whether an amendment adding
an exemption would qualify as an "event of default," notwith-
standing that during the drafting process of the Bond Resolu-
tions, it was known not only that there had been multitudinous
amendments made to the State Sales Tax since 1§65 {see Schedule
annexed hereto), but also that bills amending the Sales Tax were
then pending in the Legislature, including the exemption for the
sale of prosthetic aids [§ 1115(a) (4)], which might have precipi-
tated an "event of default" almost simultaneously with the origi-
nal issuance of MAC Bonds.

With the modifying phrase "as it may be amended," the addi-
tion of an exemption or exclusion, such as the present proposal,
would not be a failure or refusal to "continue the imposition"
of the tax. Nevertheless, if. in the guise of an exception or
exclusion, an amendment actually converted the nature of the tax
imposed by §1107 from a general (as distinguished from schedular)

tax on retail sales of tangible personal property and on sales

of enumerated services into a tax on gross collections from
vendees, or into a wholesalers!' sales tax, or into a manu-
facturers' sales tax, or into a combination of taxes, such as
a turnover tax or value-added tax, then the characteristics of
the tax imposed by § 1107 would be so altered that it could be
fairly concluded that the State had failed to "continue the
imposition" of " * * * the Sales Tax imposed by Section 1107."
The language of § 1202(f) clearly expresses a primary inten-~-

tion to freeze (1) the vital indicia of the levy without inter-



dicting future amendments and (2} the then current rates without
barring future rate increases. Of course, if an amendment pur
porting to he an exemption in form were so whimsical or capri-
cious as in effect to disrupt the flow of revenues to MAC, it is
safe to predict that the form of such an exemption would not be

exalted over its financial impact. But that is not this case.

II

The proposed amendmenﬁ would not

reduce rates‘of yhe'Sa1es Tax.

With respect to matters of state taxation, the clearest
statement of the meaning of "rate" is found in People v, Dolan,
36 N. Y. 59, 67 (1867):

"The 'rate,' or 'ratio,' is the percentage
merely; the 'proportion', the ‘'degree?.
(Webster; Worcester.) If the State im-
poses a tax of five mills upon the dollar
on all the real and personal property of
the State, five mills on the dollar is the
‘rate', the degree, the proportion, the
percentage of taxation."

It is our view that this judicial definition of rate is con-

trolling. People v. Dolan was reversed in People v. Weaver,

100 U. 8. 538 (1879), but irrespective of whatever else the
United States Supreme Court's decision may stand for, the Weaver
case does not in our opinion detract from the decision in People

v. Dolan.

At issue in Dolan, was whether a taxpayer was entitled
to deduct the amount of his personal indebtedness from ﬁhe
assessed valuation of national bank shares owned by him. Under
_the general laws of the state, only that portion of & taxpayer's

personal property in excess of his "just debts" was subject to
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personal property taxation; however, by a special law enacted
in 1866 with the eyident purpese of satisfying requirements

of federal law,* the holder of state gr national bank shares
was, with minor adiustment, assessed and taxed on the Ffull
value of such shares, without allowance for personal indebted-
ness. The 1866 act provided in part:

"No tax shall hereafter be assessed upon
the capital of any bank or banking associa-
tion organized under the authority of this
State or of the United States; but the stock-
holders in such banks and banking associations
" shall be assessed and taxed on the value of
their shares of stock therein: said shares
shall be included in the valuation of the per-
sonal property of such stockholders in the
assessment of taxes at the place, town, or
ward where such bank or banking association
is located, and not elsewhere, whether the
said stockholders reside in said place, town
or ward or not, but not at a greater rate than
is assessed upon other moneyed capital in the
hands of individuals in this State. |[emphasis
supplied]

People v. Weaver, supra, 540.

The taxpayer maintained that the 1866 act, directing

that the assessment of bank shares be included in the wvaluation

* Section 5219 of the Revised Statutes of the United States,
as then in effect, read:

“Nothing herein shall prevent all the shares in any
association from being included in the valuation of

" personal property of the owner or holder of such

- shares, in assessing taxes imposed by authority of
the State within which the association is located,

* % * gubject only to the two restrictions, that

the taxation shall not be at a greater rate than is
assessed upon other money capital in the hands of
individual citizens of such State, and that the shares
of any national banking association owned by non-
residents of any State shall be taxed in the city or
town where the bank is located, and not elsewhere."
[emphasis supplied]

People v. Weaver, supra, 542.

e
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of a taxpayer's personal property, necegsarily subjected his
bank shares to the operation of the general law governing
assessments which permitted the deduction of personal indebted-
ness and that any other interpretation would be contrafy to the
express language of the act since it would givé rise to a
"greater rate of taxation"” that that which was assessed on

other moneyed capital:

"It is said that the expression 'but not at

a greater rate than is assessed upon other
moneyed capital in the hands of individuals
in this State,' aids the argument of the re-
spondent. It is argued that an individual
owing a bond and mortgage for $1,000, and
being indebted $500, could, by the general
law, claim to have the $500 deducted from

the value of his bond and mortgage, and that
his assessment and taxation should be upon
the remaining $500 only; and that the refusal
of a like deduction in favor of the share~-
holder of 51,000, would subject him to taxa-
tion upon twice as large an amount as was im-
posed upon the individual. This, it is said,
would be imposing a greater rate of taxation
upon the shareholder.”

Id., 6€7. However, the Court, focusing on the meaning of "rate"
drew a sharp distinction between "rate" and "exemption," and
rejected the respondent's argument. It concluded that the term
"rate," for purposes of the act of 1866, had reference only to
the percentage of levy (which was the same under general and
special law), without regard to the processes of valuation and
assessment;

"Rate and exemptions are in no way cohnectea.

Ig their nature, they have no necessary reia-
tion to each other. The one directs how much
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shall be raised upon certain valuations,
while the other directs what propexty s&hall
be subject to taxation, and what shall be
exempt., The p0553551on of United States
securities by a State bank exempts so much
of its capital, as is thus invested, from
State taxation, but the possession by a
National bank of the like securities, does
not relieve its shareholders to the like
amount. * * * The fact, therefore, that the
same percentage will not produce the same
amount of tax when imposed upon a State bank,
with a capital of $100,000, that it does when
imposed upon National shaf_ﬁolders to that
amount, does not affect the legallty of the
tax, and as_a corollary, does not impose a
different rate of taxation. If it imposed

a different rate, the tax would be 1nvalld.
[emphasis supplled]

Idn’ 68-

The decision in the Dolan case was foreshadowed in

Chase v. New York Central Railroad Company, 26 N. Y. 523 (1863).

In that case the Court of Appeals, in concluding that the de-
fendant had collected a "greater rate of fare" than the per-
missible "rate" and was thereby subject to a statute declaring
that "any railroad company which shall ask and receive a greater
rate of fare than that allowed by law, shall forfeit fifty
dollars * * *," had accorded to the word rate "its primary
meaning, 'proportion,' or ‘'standard.'” The Court continued:

"As the word fare includes the idea of price
and passage, the word rate to avoid tautology,
may be construed as meaning proportion or
standard, and the clause read, a greater pro-
portion or standard of the price of passage,
or sum paid for carrying the passenger than
that allowed by law, shall forfeit fifty
dollars. The proportion of price to the mile,
in the present case, was not to exceed two cents;
the standard by which the value is fixed for
carrying a passenger one mile, is the price or
sum paid not to exceed two cents.”

_IE.' 526, 527.

7
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People v. Dolan, supra, dealt with the construction

of state laws. The taxpayer had not asserted that the fail~
ure to allow a deduction for personal indebtedness under the
1866 act was in conflict with federal law, and the Court of
Appeals did not squarely address the question;

When the question was finally raised in Williams v.
Weaver, 75 N.Y. 30 (1878), the Court of Appeals upheld the
validity of the 1866 act as previously interpreted by it, on

the strength of its decision in People v. Dolan, supra:

"That the assessment of this species of
property [national bank shares] is not
subject to the allowance of debts of an
individual, as a deduction from the valua-
tion of his or her personal property, and
that a refusal to allow such deduction, in
the case of bank shares, does not violate
the law of Congress, as to the rate of taxa-
tion, is decided in The People v. Dolan

(36 N.Y. 59).*%*

1d., 75 N.Y. at 36. And, in the later words of the Supreme
Court, it was truly "the opinion in that [the Dolan] case"
that had come before it. 100 U. S. at 542.

The essence of the United States Supreme Court's deci-

sion in People v. Weaver, supra, lay in the Court's construction

of the clear prohibition of Revised Statutes §5219, viz.: "Taxa-

** The suggestion that the federal question had already been
raised and decided in Dolan, is not supported by the opinion
reported at 36 N.Y. 539, Perhaps what the Court had in mind
was that, because of the substantial similarity between them,
a construction of the 1866 act was tantamount to a construc-
tion of Section 5219 of the Revised Statutes. In any event,
the Court of Appeals in Weaver, by its statement quoted above,
made known its views and effectively extended the rationale of
Dolan beyond the state level to questions of interpretation
arising under applicable provisions of federal law.
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tion shall not be a greater rate than is assessed upon other
money capital in the hands of individual citizens of such
state.” The Supreme Court said that this provision "had to
do with the actual incidence and practical burden of this

tax upon the taxpayer." Amoskeag Savings Bank v. Purdy,

231 U.S. 373, 386 {1913). Rejecting the emphasis placed
by the Court of Appeals on the word "rate,"” the Supreme
Court reasoned that within the framework of the federal
statute, valuation was an element of assessment and further,
that valuation and assessment, in addition to rate, were
collectively the measure of the "incidence and burden of
taxation," saying:
"In what respect shaldl it be not greater
than the rate assessed upon other capital?
We see that Congress had in its mind an
assessment, a rate of assessment, and a
valuation; and, taking all these together,
the taxation on these shares was not to be

greater than on other moneyed capital."
foriginal emphasis]

People v. Weaver, supra, 545.

It is submitted that all that the Supreme Court held
was that the purpose of the prohibition in R. 8., §5219 was to
prevent any discrimination in the taxation of national bank
shares, even indirectly by a concession in valuation, nothing
more and nothing less. None of the delicate distinctions in-
volved in reconciling state taxing powers with McCulloch v,
Maryland, 17 U. §. (4 Wheat,) 316 (1819) are present in inter-
preting the "events of default" provision of a State authority's

bond resolution.



14.

Nowhere in its opinion in People v. Weaver, supra, did

the Supreme Court take exception to the manner in which the
Court of Appeals defined "rate." On the contrary the vice
found by the Supreme Court was that the Court of Appeals failed
to take into account valuation and assessment ~ which the
Supreme Court congidered indispensable in carrying out the
intention of Revised Statutes § 5219. It is also noteworthy
that the 1B66 act as construed by thelCourt of Appeals in Dolan,
supra, survived Weaver for all purposes of state law which dia
not conflict with federal constitutiocnal law, as applied by

the United States Supreme Court. In Supervisors v. Stanley,

105 U.S, 305 (188B2), where it was argued that Weaver had ren-
dered the 1866 act void, the Supreme Court responded:

"[Ilt was here held [in People v, Weaver]

that while we were bound to accept the de~
cision of the highest court of the State

in construction of its own statute the act

of 1866 as thus construed was in that par-
ticular in conflict with the act of Congress,
because it did tax shares of the national

banks at a higher rate than other moneyed
capital in the State. It is reported in 100
U.8. 539, and there are no words which declare
the act of 1866 to be void, but the careful
language of the decision is, that 'in refusing
to plaintiff the same deduction for debts due
by him from his shares of national bank stock
that it allows to others who have moneyed capi-
tal otherwise invested, 4t is in conflict with
the act of Congress. * * *

"Accepting, therefore, as we must, the act
of 1866, as construed by the Court of Appeals
of New York, as not authorizing any deduction
for debts by a shareholder of a national bank,
is it for that reason absolutely void? This
cannot be true in its full sense, for there
is no reason why it should not remain the law

Ex
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as to banks or banking associations organized
under the laws of the State, or as to private
bankers, of which there no doubht exists a
large number of both classes,

* * *

"It is very difficult to conceive why the
act Of the legisiature should be held void
any further than when it affects some right
conferred by the act of Congress. If no such
right exists, the delicate duty of declaring
by this court that an act of State legislation
is void, is an assumption of authority uncalled
for by the merits of the case, and unnegcessary
to the assertion of the rights of any party to
the suit.” {emphasis supplied]

Id., 310-312.
The New York court has continued since Dolan and Weaver
to give the term "rate" its ordinary connotation rather than a

strained meaning. E.g. Tannenbaum Co., S5.C. v. Sixth Ave. 23rd

St. Corp., 268 App. Div. 213, 48 N.Y.S. 2d 415 {1st Dept. 1944}.

Under Section 1202(f) of the Bond Resclution the
word "rate" appears in isolated context; none of the key
references are saddled with complicating concepts of
valuation, assessment or any other. Guided by standard
rules of construction and the decisions of courts which
in the past have had occasion to consider the connotation

of the word, "rate" should be accorded its plain and

obvious meaning, which is synonymous with "ratio," "per-
centage," "proportion" or "degree," none of which connotes
"exemption" or "exception." Nor does either "exemption" or

"exception" import the meaning of "rate" or "reduction in
rate" and there is no reason in principle or authority for

equating two such diverse concepts. I1f the letter does
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=

not clearly require atdeclaration of an event of default
under § 1202(f), a section carefully contrived to protect
bondholders, the spirit of the section certainly compels
the conclusion that no action should be taken which would

be detrimental to bondholders.

June 9, 1978 C. L. K.
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Mr. John L. Hardy

Secretary
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Albany, New York

Dear Jack:

Thank you for bringing to our attention the proposed legis-
lation to exempt from State and City sales taxes the parts
and equipment purchased and used by airlines for repair and

maintenance.

We have referred the proposed legislation to our counsel and
trustee and will contact you as soon as we have their reactions.

We understand your need to have our response promptly and
will be back in touch with you as soon as we can.

Yours sincerely,

Eugene J. Keilin
Executive Director
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