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Senate Bill No. 2111
Assembly Bill No. 2807

The Senate and Assembly have passed a bill -- 8. 2111, A. 2807
(the "Bill") -- which would amend the New York State Financial
Emergency Act For The City of New York to require the New York
State Financial Control Board (the "FCB") to review on an
individual basis the terms of New York City lease arrangements
with day care facilities, by prohibiting the FCB from approving
expenditures by the City for such leases if they violate certain
restrictions set forth in the Bill. I urge you to recommend

to the Governox that he veto the Bill.

The powers granted to the FCB were carefully negotiated to
provide the FCB with sufficient authority to carry out the
necessary fiscal oversight of the City without raising subgtantial
legal gquestions as to their enforceability. Such questions might
undercut the viability of the Four Year Financing Plan to provide
financing for the City of New York from 1979 through 1982.

If, as a result of the Bill, litigation is filed challenging
the validity of the Financial Emergency Act, the pendency of
gsuch litigation could jeopardize not only sales of MAC bonds
but also sales of Federally guaranteed City bonds. The life
of the FCB was extended in 1978 because the Governor, the
State Legislature and the participants to the City's financing
program agreed that continuation of the FCB was essential to
the formation, implementation and success of the Four Year
Financing Plan. As you know, the Four Year Plan calls for

the Municipal Assistance Corporation For The City of New York
("MAC") to sell $1.9 billion of its bonds in the next three
years, $1.4 billion to various financial institutions and
pension funds. A condition to each such sale is the requirement
that the MAC's bond counsel, Hawkins, Delafield & Wood, render
their opinion that the Financial Emergency Act, as amended to the
date of such opinion, is valid. Hawking, Delafield & Wood

has informed us that they believe that the Bill, as passed,

is probably unconstitutional and likely to be challenged in
litigation. If the Governor were to sign the Bill, Hawkins
might be unable to render an opinion in the form required by
the Bond Purchase Agreement providing for such $1.4 billion
sales, thus jeopardizing the Four Year Plan.

In addition to jeopardizing sales of'MAC bonds, enactment of
the Bill could threaten the issuance of Federal guarantees on
up to $1.75 billion of City bonds. The obligation of the United
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States to issue guarantees is conditioned upon receipt of repre-
sentations from the Governor, as well as the Mayor and Comptroller
of the City, the Chairman of MAC, and the Executive Director

of the FCB, among others, that the Financial Emergency Act,

as amended to the date of such representations, "has been

validly enacted...in accordance with the laws of State, including
the State Constitution." Constitutional questions or pending
litigation challenging a section of the Financial Emergency Act,
such as the section proposed to be added by the Bill, could

make it difficult for one or more of the necessary parties

to make the required representation. In addition, the form

of the Attorney General's opinion, reguired for each such
issuance of guarantees, states that "no other action, suit,
proceeding or investigation is pending, [aside from two

specified suits]...challenging the validity of the [Financial
Emergency] Act."

MAC is also concerned that this legislation could set a
precedent for enacting a host of other, similar provisions.
Saddling the FCB with responsibility for enforcing such
specific prohibitions can only detract from the public
perception of the importance of the Board and from the Board's
ability to perform the functions for which it was established,
i.e., monitoring the broad financial and economic issues
confronting the City. An effective Financial Control Board

is important to the fiscal strength of the State and the
continued fiscal recovery of the City, and should not be
undermined by passage of legislation such as this.

I, therefore, respectfully request that the Bill be vetoed.
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MEMORANDUM

To: Honorable Richard A. Brown
Counsel to the Governor
/ -
.From: John C. Bende;ﬂ~~~f‘ CTF;ZS’ &
General CounSt—:"]\.\w e L C’%@L-——-—w
RE: Senate Bill No. 2111;

Assembly Bill No. 2807

Date: June 25, 1977

" This bill would amend the provisions of the New York

' State Financial Emergency Act for the City of New York (the
"Act") by adding a section which imposes restrictions on the
City in connection with the leasing of day care facilities

and which prohibits the Financial Control Board from approving
payment from the Board fund for expenditures which are in
violation of such restrictions.

At the time of its enactment in 1975, the legislative
findings and statement of purpose contained in the Act declared
that in order to end the state of emergency and restore the City
to financial health:

...the state must undertake an extraordinary
exercise of its police and emergency powers
under the state constitution, and exercise
controls and supervision over the financial
affairs of the city of New York, but in a
manner intended to preserve the ability of city
officials to determine programs and expenditure
priorities within financial resourcos.






