«nce Contract
ad for Fraud

ency
Fact

‘tant deci-
ustry, the
ipheid the
n reinsur-
insolvent
* were ob-

first time
al fact in-
rospective
re to dis-
in the in-
‘Insurance
- the state
e superin-
in liquida-
ceedings
aird-party
.ries.

ace Super-
t Edward
acting as
r of an'in-
nsurer, ar-
n public
grounds
‘iquidation
sion as a
reinsurers
¢ damage
ors of the
insurance

obligations into the estate, which he
said would place them on the same
footing as policyholders, injured
claimants and other creditors of the
insolvent insurer.

If rescission is allowed, he said, *‘re-
insurers merely have to prove, . .that
the primary insurance company was
technically insolvent prior to liquida-
tion — a commen circumstance in in-
surance company failures — and the
reinsurance assets will be retroactive-
ly withdrawn, leaving the insurance-
buying public to pick up the tab.”

But the Court of Appeals, in a unani-
mous opinion by Judge Joseph W.

Continued on page 4, column 3

Appeals Court Highlights

The State Court of Appeals yesterday.

M Unanimously upheld the rescission of $200 million in reinsurance
contracts held by an insolvent insurer on the ground they were obtained
by fraud.

8 Unanimously refused to overturn a decision by Assembly
. . Speaker Sheldon Silver that has since 1994 stalled
Staten Island's quest to secede from New York City.

H Unanimously reinstated a determination by
ihe State Health Department’'s Administrative Review
Board for Professional Medical Conduct (ARB), which
revoked Ocean City physician Kenneth Wolkoff's Ii-
cense to practice for over-prescribing controlled sub-
‘stances to drug-dependent patients.

B Affirmed the attempted murder conviction of a Bronx youth who
argued he intended to hit a different person when he fired into a group of
teenagers. The court held that the doctrine of transferred intent does not
apply to attempted murder because the crime "'does not require actual
physical injury to a victim at all.”

Staten Island Secessionists Suffer Defeat

Speaker’s Insistence Z\Qn Home Rule Message in Assembly Declared Unreviewable

NYLT
BY GARY SPENCER //_/ 5/,6‘(9

ALBANY — The Court of Appeals
dealt a serious blow to the hopes of
Staten Island secessionists yesterday,
refusing to overturn a decision by As-
sembly Speaker Sheldon Silver that
has since 1994 stalled the borough's
quest for freedom.

The speaker, a Manhattan Demo-
crat and opponent of secession, con-
cluded two years ago that New York
City must agree to the island’s inde-
pendence in a home rule message, a
message city officials have shown no

desire to send. The high court agreed
with the Appellate Division, Third De-
partment that the speaker's decision
is immune from judicial review under
the Speech or Debate Clause of the
State Constitution.

In other cases, the Court clarified
the powers of a panel established in
1991 to review physician disciplinary
determinations and, in a criminal
case, heid that the ‘‘doctrine of trans-
ferred intent" does not apply to at-
tempted murder because actual injury
is not an element of the crime.

The constitutional decision in Stran-

o

Peer Review Records Opened

In Tenure Denial Challenge

- BV WS ALDEN

o e K S B i) el €l #0' § - R N

iere v. Silver, No. 249, leaves city offi-
cials with veto power over Staten
Island's secession and appears to end
any realistic hope the borough will
achieve independence in the near fu-
ture. However popular secession may
be among the islanders, who support-
ed it 2-to-1 in a 1993 referendum, it is
equally unpopular at the City Council
and Mayor's office.

“Certainly legally there is no other
point of attack,” said Steven Alan
Reiss of Weil Gotshal & Manges, who
represented Speaker Silver in the ac-

Continued on page 4, column 3
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Decisions of Interest

The following decisions of special
interest are published today under the
court indicated in the fext.
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placed into liquidatlon. MIch

tional Bank-Oakland, the benficié?'

of a $2 million surety bond, brought
an action on the bond against Union's
reinsurers and the state liquidator in-
tervened to collect the reinsurance
proceeds for distribution to Union's
policyholders and other creditors.
The liguidator also brought a sepa-
rate action, Corcoran v. Frank B. Hall &

The case was e

the reinsurers by Lawrence 1, Brandes
of Rosenman & Colin and Peter J. Big-
ing of Ohrenstein & Brown; for the
insurance superintendent by R. Mark
Keenan of Anderson Kill & Olick: and
for Michigan National by Leo T. Crow-
ley of Winthrop Stimson Putnam &
Raoberts.

Staten Island Secession Ruling

Continued from page I, column 6

tion brought by Staten Island legisla-
tors. “If there are any other avenues
[for secessionists to pursue], | think
they would be political.”

Republican leaders in the State Sen-
ate have not required a home rule
message from the city and the Senate
has repeatedly passed legislation to
establish Staten Island as an indepen-
deat city. But Speaker Silver's con-
trary decision has prevented the hill
from ever reaching the floor of the
Assembly.

Plaintiffs in Straniere argued that
his insistence on a home rule message
violated Assembly rules and improp-
erly curtailed the Legislature’s power
under the State Constitution to create
and organize local governments.

The Court of Appeals was unaui-
mous in rejecting the claims, but is-
sued no writing of its own, Instead, it
relied on the opinion hy Justice
Thomas E. Mercure at the Third
Department.

The Appeliate Division had found
the suit was barred by Article 11, see-
tion 11 of the Constitution, which pro-
vides that "For any speech or debate
in either house of the legislature, the
members shall not be questioned in
any other place.” The clause was
meant to shield legislators and their
aides from judicial scrutiny of their
legisiative activities, it said, and it
found the home rule determination
was a legislative act,

Justice Mercure said the speaker’s
decision would be tmmune even if the
plaintiffs proved it violated Assembly
rules. “The privilege would be virtual-
ly worthless if courts determining its
applicability had to carefully examine
the acts ostensibly shielded,” he
wrote.

License Revocation

In Wolkoff v. Chassin, No. 220, the
Court unanimously reinstated a deter-
mination of the State Health Depart-
ment's Adiinistrative Review Board
for Prefessional Medical Conduct
(ARB), which revoked Ocean City
physician Kenneth Wolkofl's license
to practice for over-prescribing con-
trolled substances to drug-dependent
patients.

The Public Health Law provides
that an ARB panel shall consist of five
members — three physicians and two
lay members. The Third Department
annulled the determination because it
was made by a panel ol only three
physicians, The Court of Appeals re-
versed in an opinion by Chief Judge
Judith 8. Kaye, concluding that the
traditional quorum requirement in the
General Construction Law applies.

Judge Kaye said the Public Health
Law does not explicitly require that all
five ARB panelists hear a particular
case and the history of the statute,
which was meant to reduce the ex-
pense and delay of disciplinary pro-
ceedings, contained “no indication
that the Legislature intended such an

exacting requirement.”

“Indeed, to infer that the Legisia-
ture intends to require participation
by at least one member from each
category of persons represented on a
statutorily created body would unduly
restrict the ability of a vast number of
such bodies to perform their statutory
functions,” she said.

In People v. Julio Fernandez, No.
241, the Court unanimously affirmed
the attempted murder conviction of a
Bronx youth who fired into a group of
teenagers, wounding one of them.
Since there was no proof the victim
was his intended target, the defendant
claimed his conviction rested on the
doctrine of transferred intent — that
proof of his intent to kilt any member
ol the group was transferred to the
actua! victim.

He argued that attempted murder is
a nonexistent crime under the doc-
trine because, if the victim had died, it
would have been an “unintended”
death and one cannot attempt to com-
mit a crime that penalizes an unin-
tended result.

Writing for the Court, Judge Vito J.
Titone said the doctrine of transferred
intent does not apply to attempted
murder because the crime “does not
require actual physical injury to a vic-
tim at all.” All that had to be proven
was that the defendant intended to
kill a member of the group and acted
on that intent, he said. Since injury is
not an element of the crime, “there
was no need to link defendant’s intent
to kill to the actual victim,” he said.

Decision to Stand

Continued from page 1, column 2

Richard Verchick to $75 an hour, say-
ing the additional pay was warranted
to compensate for the long hours Mr.
Verchick had logged defending Jason
Brisman on double-murder charges.

The controversy over whether
judges can award enhanced compen-
sation reached a critical juncture in
1994 when a group of Manhattan and
Bronx judges awarded nearly $700,000
in extra tegal fees to 69 18-B lawyers.

Sullivan’s 10 Years
Of Aid to Homeless

SULLIVAN & Cromwell reported the
distribution last month of its 1,000th
box of clothing to the homeless since
it began the project 10 years ago.

The firm said the clothing drive be-
gan after Presiding Justice Francis T,
Murphy of the Appellate Division,
First Department, made the request of
the private bar. It said the firm's attor-
neys and support personnel also have
donated household goods used to fur-
nish apartments for homeless working
people.
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BY EDWARD A. ADAMS

religion.

AFTER A DISASTROUS 1995 that saw profits per partner
fall 31 percent, Brown & Wood has gotten management

In July, the unwieldly 22-person policy committee
which governed the 287-attorney firm did what for most
bureaucractes is unthinkable: it abolished itself. Thomas
R. Smith Jr., the 58-year-old head of the firm's mutual

FIRM'S REVENUES, PROFITS — PAGE 5

ful post of managing partner.

the thermostat here.”

funds and REITs practice, was installed in the new, power-

Mr. Smith, who physically resembles political consul-
tant James Carville and still speaks in the honey-dipped
tones of his native North Carolina, promised to “turn up

It is getting tropical in the firm's World Trade Center
offices. Mr. Smith has ousted seven partners, will invest
up to $3 million in a new computer system, and is plan-

Continued on page 5, column 1
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Thomas R. Smith
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BY GARY SPENCER

ALBANY — Staten Isiand seces-
sionists will ask the Court of Appeals
at its October session to remove a
legislative roadbiock from their drive
for freedom.

A bill to establish the borough as an
independent city has been stalled in
the State Legislature since 1994, when
Assembly Speaker Sheldon Silver de-
cided New York City must agree to the
separation in a home rule message.
Secessionists argue the decision vio-

lates the State Constitution, but lower

By Mordecai Rosenfeld.
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Sidney Kess, in his Tax Tips column, discusses
three changes made by the Small Business Joh Pro-
tection Act of 1996 that present some individuals and
businesses with refund opportunities. One such
change, he says, may entitle employees to a refund i
their employers treated payments of education assis-
tance as taxable compensation. But it does not apply
to graduate courses begun after June 1996. 3

Jeffrey §. Kleln and Nicholas J. Pappas, in their Employment
Law column, look at several cases dealing with what employers can
and cannot do when dealing with alcoholic employees. They write that
although employers should exercise caution in imposing discipline on
or discharging alcoholic employees, they may take action in response
to on-the-job intoxication or to a direct threat to public health or
safety. They may also discipline or discharge alcoholic employees for
.violating policies against excessive absenteeism. 3

L

Staten Island Secession Case Before Court of Appeals

For Staten [sland residents,

the problem in the courts so

far has been the doctrine of
separation of powers.

courts found the Constitution pre-
cludes judicial review,

The Court is scheduled to hear 34
cases during its two-week session,
which opens tomorrow with a libel
issue in Millus v. Newsday Inc, No.

—

fr—L————————I————— e amnan e

Essay on public school children attending parochial schools.

Second Circult Summaries By Antoinette Cole. 5
Calendar of Events.................. 2 Court NOteS......ccocovevviiivinniennnn 14
Classified................. DeCiSIONS....ovveeccvrircrieer i 25
Court Calendars Letters to the Editor........... 2

223, Newsday hopes to overturn a rui-
ing that it could be held liable for a
“tacit quotation” that misrepresented
the speaker's words. Newsday did not
use guotation marks when it said an
Assembly candidate ‘‘admits he
doesn't expect to win and is relieved
by the prospect,” but the Appellate
Division, First Department, said the
phrasing could be interpreted by
readers as ‘'the equivalent of a
quotation.™

The session will end Oct. 17 with
Weiner v. Lenox Hill Hospital, No. 255,

Continued on page 7, column 1
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Court to Hear Secession Case

Coitinued from page 1, column 5

in which lower courts held that the
statute of limitations for negligence
clzims based on HIV-tainted blood
transfusions is governed by the date-
of-discovery rule in the toxic torts
statute, CPLR 214-c. The hospital ar-
gues the claim is subject to the limita-
tions period for medical malpractice,
which would run from the date of the
transfusion even though the patient
did not discover she had AIDS until
after the period expired,

In between, the Court will hear the
state insurance superintendent’s ap-
peal of an order rescinding $200 mil-
lion in reinsurance contracts held by
an- insolvent insurer in Liguidation of
Union Indemnity Insurance Co. of New
York (Michigan National Bank-Oakland
v. American Cenfennial ins. Co.), No.
243. And in People v Stephanie Wer-
nick, No. 251, it will hear the appeal of
a woman, convicted of asphyxiating
her newborn son in a C.W. Post Col-
lege dormitory, who argues she
should have been allowed to use
“neonaticide syndrome” as part of
her insanity defense,

Secession

"Separation” is the leitmotif of the
Staten Island secession case, Straniere
v. Silver, No. 249, For the islanders,
who supported secession 2-to-1 in a
1993 referendum, the crusade is for a
separate city immune to politicai
dominance by New York's four more
populous boroughs. Their problem in
the courts, so far, has been the doc-
trine of separation of powers,

Leaders of the Republican-con-
trotied State Senate concluded that no
home rule message was required for
secession and the Senate has passed
the bill each year since 1994. But it
has not reached the floor of the As-

sembly since Speaker Silver decided
the bill implicates State Constitution
Article IX 82, which requires a home
rule message for legislation affecting
“the property, affairs or government”
of a municipality.

His decision gave the mayor and
City Council leaders veto power over
the secession issue and he conceded
that it "“virtually precludes state legis-
lation” to give Staten Islanders their
own city.

Secesslon leaders challenged his
decision in court, claiming it improp-
erly curtailed the Legislature's “ple-
nary power” under Article 1X §2(a)
“to create and organize local govern-
ments and to create municipal corpo-
rations by special law."

Appellate Ruling

The Appellate Division, Third De-
partment, never reached that issue. It
found that judicial review was barred
by the Speech or Debate Clause,
which provides that “For any speech
or debate in either house of the legis-
lature, the members shall not be ques-
tioned in any other place.” The clause
was meant to shield legislators and
their aides from judicial scrutiny of
their legislative activities, it said, and
it found the home rule determination
was clearly a legislative act.

The secesstonists warn that if the
ruling s not overturned, “the judicia-
ry would therealter be powerless to
reverse such an unconstitutional
procedure.”

The speaker insisted in his brief
that affirmance is essential to “ensure
the independence of the Legislature.”

“In asking the courts to reverse the
speaker's decision, appeillants seek
the judicial imposition of a result they
failed to obtain through legislative
means ~- an intrusion barred by the
Speech or Debate Clause and the ba-
stc doctine of separation of powers,"
he said.

Disciplinary

Proceedings

e P I

Appellate Division, First Department

Matter of Ronald Herbert Fanta,
an attorney and counselor-at-
law,

Before Milopas, 1P - Filovin

maintain complete records of moneys
given to him by his client.

The Hearing Panel sustained nine of
the 17 charges against respondent
and recommended that he he ooe

Insider Trading

Continued from page 1, column 4

“We do not today hold that any pre-
dictions made by an insider can con-
stitute the basis for insider trading
simply because the tippee relies upon
them and their source, and they sub-
sequently come true,” said Circuit
Judge Guido Calabresi in the majority
opinion in U.S, v Cusimano, 96-1309,
which was joined in by Circuit Judge
Fred I. Parker.

“It may well be that insider trading
has not occurred, for example, in situ-
atlons In which an insider has made
categorical statements that are com-
pletely without foundation and these
are used successfully by a trader.”

But Circuit Judge Thomas J. Mes-
kill, in a terse two-page concurring
and dissenting opinion, warned that
the majority may have accomplished
Just the opposite result.

Declaring that the phone call in-
volved predictions based on “false ot
throughly inconclusive information,"”
Judge Meskill said he feared that “by
implication” the majority “may have”
expanded the law of insider trading to
in fact cover such casual forecasts.

Confirming a Rumor

The panel's disagreement stemmed
from the judges’ varying interpreta-
tions of the Nov. 9, 1990 phone call
from Charles Brumfield, a vice presi-
dent of Labor Relations for AT&T, to
Mr. Cusimano, his old friend and a
former toy company executive. Their
conversation included discussion of a
Wall Street Journal story detailing dis-
cussions between the phone giant and
NCR.

The Wall Street Journal piece indli-
cated that AT&T was considering huy-
ing NCR as a result of the negotia-
tions. Mr. Brumfield told Mr.
Cusimano that, based on a feasibility
study relating to the merger of AT&T
to an unnamed company, he believed
that AT&T was "going to be attempt-
ing to acquire NCR."

Mr. Cusimano bought NCR stock
that day and then tmade subsequent
buys on Nov. 12 and Nov. 15-20. In
early December, AT&T publicly an-
nounced its friendly offer to acquire
NCR. As a result of the announce-
ment, NCR's stock soared from $24.75
to $81.50,

In 1995, Mr Cusimano and Mr.
Brumfield, along with 15 others, were
charged with being part of an insider
trading ring which netted $2.6 million
Inillegal profits from trading on AT&T
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Staten Island Secession ,ffi;a

Ruled a Legislative M atter

—_—
BY QARY SPENCER

establish Staten Island
dent city,

The Appellate Division, Third De.
partment, did not determine whethey
the city must issue 5 home rule mes.
sage before the Assembly can act on
the measure, Instead, it ruled that the
Speaker's decision that the city must

as an indepen-

n page 10, column §
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“ludicial review muyst be limited to
determining whether the [Speaker's
home rule decision] constitutes a le-
gitimate legislative activity,” Justice
Thomas E, Mercure wrote for the
unanimous court in Straniere y, Sitver,
74286. “Once a determination is made
that the action is within the purview
of legitimate legislative activity, the
court’s review must end. "

Leaders of the Republican.-con-
trolled State Senate have not required

a home rule message and that Houge |

has passed secession biils in each of
the last two years. But it has pot
reached the floor of the Assembly
since Speaker Silver concluded in
1994 that Article IX 82 of the State
Constitution, requiring a home ruje

Continued on page 4, colunn 5
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1sly, the courts' rigorous en-
it of the FCA’s seal require-
idmonish the otherwise
or over-eager relator to pro-
h caution before testing the
the FCA seal provisions.

: Disclosure

clarity since 1986 is the ap-
1e various circuits have taken
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hat comprise the suit. The
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PR UL e Gidelidided peasten plan
that was a key element in the FCA suit.

The Eighth Circuit expressly relied
on Springfield in allowing the contin-
ued prosection of the action. It also
noted that the FCA's public disclosure
bar is only “given eifect when the es-
sential elements comprising the
(raudulent transaction have been pub-
licly disclosed so as to raise a reason-
able inference of fraud.” 22

The First Circuit also has cited
Springfield approvingly. But its deci-
sion In United States ex rel. Prawer v,
Fleet Street Bank of Maine ignored
other extensive precedent, and articu-
lated a unique, and quite amorphous,
approach to the public disclosure

flled with the court Is not relevant to whether the
information Is deemed publicly disclosed under
the FCA,

(19) The Fifth Circuit in Federal Recovery Ser-
vices, Inc., see n.7, bucks this trend to some
degree. It recently dismissed a qul tam action
that was based In part on a prlor complaint in
which a company related to the qui tam plainiff
had alleged certain unfair trade practices by the
defendant, among them the subject of the subse-
quent qui tam action: the submission of frandu-
lent medicald and medicare reimbursement
claims to the government.

(20 14 F.3d 645 (D.C. Cly, 1994).

(21) 14 F.2d at 653-56.

(22) United States ex rel. Rabushka v. Crane Co,,
40 F.3d 1509, 1514 (8th Cir. 1995).

(23) 24 F.3d 320 (1st Cir. 1994).

(24) 1d. a 327,

(25) Id. al 329,

(26) 21 F.3d 1339 (41h Cir.), cert. denied, U.S. ,
115 8. Ct, 316 {1994).

Secession a Legislative Matter

Continued from page 1, column 6

message for legislation that would af-
fect “the property, affairs or govern-
ment” of a municipality, applied to
the secesslon bill.

A Manhattan Democrat and oppo-
nent of secession, the Speaker con-
ceded at the time that his decision
“virtually precludes state legislation.”

His decision was challenged in
court by assemblymen from Staten Is-
land, where residents supported se-
cession by a 2-to-1 margin in a 1993
referendum. Their petition was dis-
missed by Supreme Court Justice Rob-
ert C. Wiltiams of Monticello and the
Appellate Division affirmed.

Legislative Process

The Speech or Debate Clause in Ar-
ticle 1l B11 provides that “For any
speech or debate in either house of
the legislature, the members shall not
be questioned in any other place.”
The Appelate Division said the provi-
sion and its federal counterpart have

been defined broadly to shield legisla-
tors and their aides from judicial scru-
tiny of their legislative activities,

The immunity does not apply to po-
litical activities, but the court said
“home rule determinations of the type
at issue here are part and parcel of
the legislative process and are rou-
tinely made by the speaker of the
Assembly.”

It rejected the petitioners’ argument
that the provision does not apply to
“erroneous determinations” by legis-
lators, “The privilege would be virtu-
ally worthless if courts determining
its applicability had to carefully exam-
ine the acts ostensibly shielded,” Jus-
tice Mercure wrote, and he said the
immunity would remain intact “even if
a violation of the Assembly's rules
were demonstrated.”

The petitioners were represented
by two of the secession bill's Assem-
bly sponsors, Republican Robert A.
Straniere and Democrat Eric N. Vita-
liarto, and by Staten Island attorney
Raymond A. Fasano. The Speaker was
represented by Steven Alan Reiss of
Weil, Gotshal & Manges.
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" Procurement Policy -
. Board Rules

ADVERTISING REQUIREMENTS EASED FOR
PREQUALIFICATION LISTS

PPB reduced agency advertising requirements
for pre-qualified vendor lists from four times a year
to once a year. Lists continue to remain open lor
applications throughout the year. PPB Rule § 14-
03(b). PPB analysis showed high advertising costs
and little benefit.

City Record, November 18, 1994 at p.2879.

CITY COUNCIL AND BOROUGH
PRESIDENT ITEMS

PPB climinated competition and solicitation
requirements for contract awards made 1o commu-
nitv-based not-for-profit organizations and public
service organizations Irom City Council Members’
line item appropriations and from the Borough
Presidents’ discretionary funds, PPB Rule § 1-02(b).
Other PPB rules concerning record keeping and pub-
He information continue to apply, but competition
rules could not be followed where selection of recip-
ient organizations occurred in the budget adoption
process or through Borough President action. By
adopting this rule, PPB ended five vears of reliance
upon an annually approved “wransition” rule.

City Record, November 18, 1994 at p.2879.

; HOME RULE MESSAGE

STATEN ISLAND CITY SECESSION BILL
REQUIRES A HOME RULE MESSAGE
FROM THE CITY

[n an opinion for Mavor Rudolph W. Giuliani,
Corporation Counsel Paul A. Crotty determined that
the 1994 bill proposed by the Staten Island Charter
Revision Commission entitled, “The Staten Island
Citv Act” (8.6820/A.9662), so fundamentally affects
the property, affairs and government of New York
City that a home rule message [rom the Ciiy of New
York must be sccured in order for the State legisla-
ture to consider it.

The New York State Constitution, Article I'X,
Section 2, requires a home rule message (a posi-
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tive vate (rom the local legislature and mayor) for
any special law affecting the property, affairs or
government of the locality. A judicially recognized
exception to this requirement is where the propos-
al in question relates to matters of state concern.

The Staten Island City Act proposal provided
that when Staten Island becomes a City:

all real property owned by the City of New York
will be vested in the new City of Staten Island,
without any provision lor compensation; and
the City ol New York must give all employeces
with duties affecting Staten Island the opportu-
nity to transier to employment with the City of
Staten Island, must retain such employees if the
transfer is declined, and must exempt such
employees from the residency requirement.

The Corporation Counsel reasoned that the
State Constitution provides New York City greater
home rule protection than other municipalities;
that this is an intralocal dispute, not a boundary
dispute between two existing governments in which
the State might have an overriding interest to pro-
tect the interests of both governments; and that the
legistature itself has historically required home rule
messages or similar acts.

2Ty LAW Comment: The Staten [sland City Act
died in the Legislature, which never voted on the
proposal. On March 4, 1994, the Speaker, on the
advice of the Assembly’s Home Rule Counsel, ruled
that a home rule message was required, killing any
further consideration of the bill in the Assembly. The
Senale disagreed as did Governor Mario Cuomao,
whose counsel advised him on March 10, 1994, that
a home rule message was not needed. The Senate's
and Governor’s opinions were ignored by the
Assembly, producing a political and legal standoif
which insured that the secession bill would never
come to a vote — unless and until the Assembly
changed its mind. Staten Island Assembly Members,
frustrated by the decision, sued the Speaker and his
Home Rule Counsel in State Supreme Court, Albany
County. The Court dismissed the complaint, ruling
that the State Constitution’s Speech and Debate
Clause bars suits against legislators relating to leg-
islative activitv.  Straniere v. Silver, No. 3213-94
(Sup. Ct. Albany Ctv. Jan. 17, 1993) Staten Island
secession thus remains in constitutional limbeo, pre-
ciscly where the Court of Appeals left it in 1990
when the Court ruled in the non-binding referen-
dum case that the home rule question was not yet
ripe for adjudicalion. City of New York v State of
New York, 76 N.Y.2d 479 (1990),

Corporation Counsel Opinion 2-94, May 9, 1994 (Paul A.
Crouty}.
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* MATTER OF STRANIERE (Silver)—The
petitioners are members of the New York
State Assembly who introduced a bill
which, if enacted, would permit Staten {s-
land to secede from New York City, The
bill is labelled Assembly Bill No. 9662 and
is hereafter referred to as the "Secession
BHl.”" According to the New York State
Constitution, the State Legislature may not
"“act in relation to the property, affairs or
government of any local government . .
by special law’’ unless it receives a request
to do so from the local government at issue
(NY Const, art 1X, 82[b][2]). Such a request
is known as a “home rule message” and its
purpose is to grant a degree of autonomy
to local governments (Matter of Islip v.
Cuomo, 64 NY2d 50, 54 [1984]). That auton-
omy is limited, however. If the subject mat-
ter of the special law is of sufficient impor-
tance to the State generally, the Legislature
may enact the law without a home rule
message, even if the law also aflects local
matters (id. at 56).}

Secession Bill Is Deferred;
City Gouncil Must Vote Before State

PETITIONERS, MEMBERS of the State Assembly, introduced
a bill promoting the secession of Staten [sland ff‘om New York
City, a request known as a “home rule message.” One respon-
dent, the home rule counsel for the Assembly, argued the Se-
cession Bill would require a home rule message from the New
York City Council before it could be voted on by the State As-
sembly. The court upheld respondents’ decisions as legislative
actions that were immune from legal challenge.

* Matter of Straniere (Silver), Sujreme Court, Justice R. Williams

Respondent Karen Kaufmann 1s the
home rule counsel for the State Assembly.

It is her job to determine whether a partic-

ular piece of legislation requires a home

rule message (Affidavit, Karen Kaufmann

[“Kaufmann Aff."), para. 8). She deter-

mined that the Secession Bill would re-

quire a home rule message from New York

City. The Rules of the Assembly give the

Speaker the authority to accept or reject

the determination of home ruie counsel on

behalf of the Assembly (id., para. 15). The

Speaker of the Assembly, respondent Shel-

don Silver, agreed with Ms. Kaufmann, As
a result of the Speaker's decision, the Se-
cession Bill will not be reported out of the
Cities Committee without a home rule mes-
sage from New York City (id., para 57).

The petitioners claim that the Speaker’s
decision places Staten Istand’s fate in the
hands of the City, which does not want it to
secede and will never issue a home rule
massage..Lhay contend. that the decisipn,,
ignores an Appeilate Division decision that
ia directly on point, and unconstitutionally
delegates the Assembly’s legislative power
to New York City. In this article 78 pro-
ceeding, they ask the court to annul the de-
cision and to order Kaufmann and Silver to
immediately rescind, revoke and withdraw
it.

The court pauses here to briefly review a
prior biil that the Legislature passed con-
cerning Staten Island secession and the lit-
igation surrounding that bill. In response
to growing secessionist feeling, the Legis-
lature enacted the Laws of 1989 (ch 773),
as amended by Laws of 1990 (ch 17) (here-
after “‘ch. 773", which did not authorize
secession, but rather proposed that certain
intermediate steps be taken to gauge the
strength of the secession movement.

Among other things, chapter 773 autho-
rized a referendum in which only Staten Is-
landers would vote on whether they ap-
proved secession. If the referendum
passed, a charter would be proposed and
voted upon by Staten [slanders, also by
referendum. tf the charter were approved,
genuine secession legislation (i.e., the Se-
cession Bill) wouid be introduced into the
Legislature, but chapter 773 did not com-
mit the Legislature to approving secession.
Both the secession referendum and the
proposed charter were approved by Staten
Island voters.

New York City challenged the constitu-
tionality of chapter 773 on the ground that
it affected the property, affairs or govern-
ment of the City, but was passed without a
home rule message. The Appellate Divi-

sion, First Department disagreed (City of

New York v. State of New York, 158 AD2d
169 [1990), affirmed, 76 NY2d 479). More-
over, the Appellate Division also ad-
dressed the issue of whether genuine se-
cession legislatlon would require a home
rule message, and found that it would not.
It explained that the power of the Legisla-
ture to create and organize local govern-
ments is ‘plenary” and therefore, with re-
spect to secession, "the State is free to
legislate unfettered by home rute con-
straints” (id. at 173).

This decision was not overturned by the
Court of Appeals, which expressly de-
clined to reach the issue of whether genu-
ine secession legislation would require a
home rule message (City of New York v.
State of New York, 76 NY2d 479, 484 [1990]
ifinding it “unnecessary and premature’' to
address the issue]). The Court held that
chapter 773 did not require a home rule
message because it did not commit the
Legislature to approving secession, its im-
pact was wholly speculative, and "it in no
way circumscribes whatever protections
exist in the State Constitution home rule
provision with respect to an act formally
triggering secession' (id, at 486).

Two judges dissented from this holding
and reasoned that chapter 773 should re-
quite a home rule message (id. at 487
[Hancock, J. dissenting, joined by Alexan-
der, J.]).

The Secession Bill is ""genuine secession
legislation,” and its introduction into the
Legislature is the final step of the process
contemplated by chapter 773. The petition-
ers claim that by making the Bill contin-
gent upon receipt of a home rule message
from New York City, the Speaker and Ms,
Kaufmann have ignored the holding of the
Appehate Division, First Department in
City of New York, supra, 158 AD2d 169, and
that their decision is clearly wrong, Alleg-
ing that the Secession Bill is a matter of
state concern, they seek a judgment,

declaring null and void the home rule
determination of the respondent, Karen R,
Kaufmann, that Assembly Bill No. 9662 re-
quires a Home Rule Request from the City
of New York; reversing, annulling, and set-

ting aside the aforementioned home rule
determination; directing the respondents
named herein to immediately rescind, re-
voke and withdraw the aforesaid determi-
nation; and granting such other and fur-
ther relief as to this Court may seem just
and proper (Nolice of Petition, p. 2),

The respondents, Karen Kaufmann and
Sheldon Silver, contend that the court
must not intervene in this internal dispute
among members of the Legislature. They
move to dismiss the petition on the follow-
ing grounds: (1) the Speech or Debate
Clause of the New York Constitution abso-
lutely bars this suit; (2) the court has no
jurisdiction over the subject matter of this
case because the petitioners’ claims are
not justiciable; and (3) the court shouid re-
frain from interfering in this internal legis-
lative dispute as a matter of its equitable
discretion,

The court agrees that the Speech or De-
bate Clause of the New York Constitution
absolutely bars this proceeding, Thus, it
has no choice but to dismiss the petition.




Analysis

New York's government, like the federal
government, is based upon the separation
of powers between the executive, legisia-
tive and judiciai branches (New York State
Inspection, Security and Law Eniorcement
Employees v. Cuomo, 64 NY2d 233, 239
(1984); see generaily 20 NY Jur 2d, Consti-
tutional Law, 8151 [1982 and 1694 Supp]).
The separation of powers is fundamental
to the existence of constitutiona) govern-
ment in this state and nation. “One of New
York's — and America's — most distin-
guished jurists has stated that no maxim
has been more universaily received and
cherished as a vital principle of freedom™
(id. citing Dash v. Van Kleeck, 7 Johns 477
(per Kent, Ch, ]). The doctrine of separa-
tion of powers accords each branch its
own distinct role to play in our democracy,
and the combined strength of ail three lies
in the independence of one from the other
(Loma Holding Corp. v. Cripple Bush Real-
ty.. 147 Misc 655, 659 [1933], afiirmed, 40
App Div 1028 {1934), aftirmed, 265 NY 463).

The respondents argue that this pro-
ceeding would require the court to inter-
jectitself into the midst of the legisiative
process to resolve a dispute among legisla-
tors concerning the appropriate method
for dealing with a pending bill. Stressing
separation of powers concerns, they claim
the Speech or Debate Clause of the New
York Constitution, the doctrine of justicia-
bility and equitable considerations require
dismissal of this lawsuit.

The court finds it appropriate Lo consid-
er first whether the Speech or Debate
Clause bars this proceeding (20 NY Jur 2d,
Constitutional Law, supra, 848 [“there is no
warrant for pastponing determination of a
constitutional issue when the governing
principles have been enunciated time and
again in analogous situations"]; see aiso
Davis v. Passman, 442 US 228, 251 (1979]
[Stewart, J. dissenting] {arguing that
Speech or Debate clause issue should he
considered first]). Finding that it does, the
court need not reach the issues of justicia-
bility or its equitable discretion.

The State Constitution provides: “For
any speech or debate in ejther house of
the legisiature, the members shall not be
guestioned in any other piace™” (NY Const,
art [1l, B11), and absolutely bars suits
against legislators for legitimate legislative
acts, regardless of their motivation for
those acts ( see United States v, Brewster.
408 US 510, 525 [1972]).2 The Clause has
"the fundamental purpose of freeing the
legislator from executive and judiciai over-
sight that reaitstically threatens to controt
his conduct 43 '8 Te¢YIR" O Aver$ LIt -
‘&t States, 408 US 606, 618 (1972, It “pre-
vent|s] intimidation of legisiators by the
Executive and accountability before a pos-
sibly hostile judiciary™ (United States v.
Johnson, 383 US 169, 181 [1966]). It insures
“that legislators are not distracted from or
hindered in the performance of their legis-
lative tasks by being cailed into court to
defend their actions” (Powell v. McCor-
mack, 385 LIS 486, 505 [1969)). [n addition,
"[plrivate civil acticns also may be used to
delay and disrupt the legislative function”
(Eastland v. United States Serviceman s
Fund, 421 US 491, 503 [1975)).

The Speech or Debate Clause may be in-
voked in either civil or criminal proceed-
tngs (id, at 502). The protection against
civil liability includes suits for damages
and for injunctive or declaratory relief { see
Supreme Court of Va. v. Consumers Union,
446 U5 719, 732 [1979); Kessel v. Purcell,
119 Misc 2d 449, 450 {1983); Corporacion
Insuiar de Seguros v. Garcia, 709 FSupn
288, 293 [D PR], appea) dismissed, 876 F2d
259 [1st Cir 1989}; Stamier v, Willis, 287
FSupp 734 [ND 11l 1968); appeal dismissed,
393 US 217, vacated on other qrounds 293
US 407 [1969): see also Doe v. McMillan,
412 US 306 [1973]. Its protection extends

both to legislators and their aides insofar
as the aides perform “services that would
be immune legislative conduct if per-
formed” by a legislator (Gravel, supra, 108
US at 622).

The Clause is construed broadly to effec-
tuate its purposes (Eastland, supra, 421 US
491}, Thus, it immunizes not only actual
“speech” or “debate,” but aiso all “legisla-
tive acts” (Gravel, supra, 408 US at 625). A
legislative act is any act that is

an integral part of the deliberative and
communicative processes by which Mem-
bers participate in committee and House
praceedings with respect to the consider-
ation and passage or rejection of proposed
legislation or with respect to other matters
which the Constitution places within the
jurisdiction of either House (id.).

The line separating protected from un-
protected legisiative activity is one he-
tween “purely legislative activities” and
“political matters"' or administrative tasks
(see L. Tribe, American Constitutionai
Law, §5-18 at371 (1988} citing United States
v. Brewster, 408 US 501, 526 (1972]). Thus,
many activities routinely engaged in by
lawmakers, such as providing constituent
services, communicating with government
agencies, assisting in securing government
contracts, and making speeches outside
the legislature, do not qualify for immunity
{Ohrenstein, supra, 77 NY2d at 54; U.S. v.
Rose, 28 F3d 181, 188 [DC Cir 1994] [cita-
tiens omitted|). The Clause does not pro-
tect a legislator from a civil action brought
for falling to make full and complete finan-
cial disclosures pursuant to the Ethics in
Government Act (id.). Nor does it protect a
legislator from criminal prosecution for il-
legally using his staff to help the re-elec-
tion campaigns of fellow party members
(Ohrenstein, supra, 77 NY2d 38).

By contrast, the Clause protects activi-
ties that are not personal to the legislator,
but rather directly concern pending legis-
lation. Thus, {egislators are timmune from
suits arising from voting, preparing com-
mittee reports, and conducting committee
hearings (id. at 54; L. Tribe, American Con-
stitutional Law, supra, §5-18 at 371).

The court now turns to the present case.
The Rules of the Assembly give the Speak-
er the authority to make home rule mes-
sage determinations on behalf of the As-
sembly. In deciding that the Secession Bill
required such a message, the Speaker act-
ed in his institutional capacity on behalf of
the Assembly, rather than in a personat or
political capacity. The determination
whether a home rule message is required
is made with respect to every bill, amend-
ed hill and carried over bijll (Kaufmann
Aff., para. 8-10,38),

The court finds that the Speaker's deci-
sion to require a home rule message for
the Secession Bill was an integral part of
the legislative process, and thus a legista-
tive act (see Kessel, supra, 119 Misc 2d at
450 [dismissing State Legislattre from ac-
tion brought against it for passing statute
without home rule message on the ground
thiat doing so was “in the sphere of legiti-
mate legislative activity”]). That the Speak-
er may have misapplied the Constitution
does not make his decision any less a leg-
islative act (see Doe, supra, 412 US at 312-
13). A holding to the contrary would evis-
cerate the protections of the Speech or
Debate Clause. The court concludes that
the Speaker and Ms. Kaufmann are im-
mune from this lawsuit. Under our system
of separation of powers, which the Speech
or Dehate Clause reinforces, the Speaker
and his aides do not have to account to the
judiciary for their legislative decisions, es-
pecially if the legistation is not yet enacted
into law,

The court is ot unsympathetic to the
petitioners' ciaims, but notes that dismiss-
al of the petition would not necessarily
leave them without a remedy. As the re-
spondents point out, they can try again to
persuade the Speaker to change his mind
(Kaufmann Aft.,, para. 53), They can, for ex-
ample, reiterate that the Appeliate Divi-
sion, First Department expressly found
that a secession bill wonld not require a
home ruie message and that this decision
was not overturned by the Court of Ap-
peals (City of New York, supra, 158 AD2d
at 173, affirmed on other grounds, 76 NY2d
479; see also Affidavit of Robert Straniere,
Exh. A [Memorandum of Counsel to the
Governor opining that the Bill does not re-
quire a home ruie message]). They can
point out that Staten Island secession is an
important matter to which substantial re-
sources have been devoted and should not
be deieated by a potential misinterpreta-
tion of the law. If the petitioners persuaded
the Speaker to change his mind and the
Bilt became law, New York City could then
challenge the statute by suing the State for
allowing Staten island to secede without
obtaining a hame rule message from the
City (see, e.g., City of New York, supra, 76
NY2d 479 [City sued State for having alleg-
ediy violated the horme rute message re-
quirement]). The City would lose nothing
by this process,

Alternatively, pursuant to Rule iV, Sec-
tion 7 of the Rules of the Assembly, the
sponsor of the Bill can request the full
body of the Legislature to discharge the
Bill from Committee and move it directly
to the floor for a vote (Kaufmann A, para.
53). Also, the petitioners can attempt to
persuade the Assembly to suspend the
ruies to permit the Cities Committee to
take up the Bill notwithstanding the home
rule message requirement (id.). Or, they
might try to persuade the Assembty to
change its rules to ailow the Assembiy to
review the Speaker's home rule determina-
tions or to otherwise limit his power in
making such determinations (NY Const,
art [, 89 “[e]ach house shall determine
the rules of its own proceedings”)).

In any event, the remedy must come
from their fellow legislators, not from the
judiciary. The Speaker’s decision and that
of Ms. Kaufmann are legistative acts and
thus immune, under the Speech or Debate
Clause, from legal chaltenge,

Submit order accordingly. (Order to be
submitted by Weil, Gotshal and Manges,
Esps). ..

ARGy vt et Lioydey gy ey

(1) With respeet to locaiities ather than New
York City, the Legisiature may also act in relation
to the government, affairs or property of a iocal
government, by special law if it receives a certili-
cate of necessity from the governor and the con-
currence of two-thirds of the members elected to
eacht house of the Legislature (NY Const, art IX,
B2[b)[2]). The Legistature may act by general law
without a home rule message.

(2) New York's Speech or Debate Clause pro-
vides as much protection as the immunity grant-
ed by the comparable provision of the United
States Constitution (People v. Ohrenstein, 77
NY2d 38, 53 [19901). The court cites tederal and
state decislons interchangeably,
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TO: Members of the Control Board
FROM: Allen J. Proctor (e, | Lol

RE: Effect on Control Board Composition and Governance of Staten Island
Secession Legislation

DATE: April 8, 1994

As you are all aware, a bill is now before the state legisiature that would enable

the borough of Staten Island to become a separate city. The bill has numerous
provisions that would affect the finances of New York City; however, [ am writing this
memo solely to ensure you are aware that the bill includes provisions that would alter
the composition and voting procedures of the Financial Control Boardl.

First, the statutory members of the Financial Control Board would be expanded
to include the mayor and comptroller of Staten Island. '

‘Second, there would continue to be three "private” members of the Board
appointed by the Governor, with the advice and consent of the Senate. Irportantly,
however, the legislation provides that the mayor of the city of Staten Island may
recommend to the governor the appointment of one such appointed member. Under
current law and this proposed legislation, the mayor of New York City has ne
recommendation authority with regard to the private members.

Third, the legislation provides for altering voting procedures of the Financial
Control Board. You as a board shall continue to act by majority rule, except that on
matters affecting only New York City, as determined by the Governor, State
Comptroller, and the private members, the mayor and comptroller of the city of Staten
Island shall nct vote. Conversely, on matters affecting only the city of Staten Island, the
mayor and comptroller of New York City shall not vote. On matters affecting both New
York City and the City of Staten Island, all nine members would vote and the majority
would incresse from four members to five. L

| Fourth, the legislation leaves it up to you to decide whether provisions of the
Firancial Emergency Act should be waived for Staten island. For example, to the extent
you deem it necessary or desirable to accomplish the purposes of the Financial
Emergency Act, you can requize the city of Staten Islatid to submit financial plans and
quarterly modifications, and, during a Contrel Peried, to be subject to Control Board
approvals. Other areas presumably falling under this open-ended waiver authority

-would be debt restrictions, escrow procedures, and responsibility for the covered
organizations. -

I assume that you and your staffs will deal directly with the state legislature
regarding any of these provisions that concern you. Please let me know if there is
anything you would like the FUB staff to do on yeur behalf.
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Governor Mario M. Cuomo today released the attached legal
opinion from Elizabeth D. Moore, Counsel to Lhe Governor,
regarding Staten Island cecession.
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STATE OF NEW YORK

EXECUTIVE CHAMBER

MEMORANDUM

March 10, 1994
THE GOVERNOR
Flizabeth D. Moore

gtaten Island Secession

vou asked whether a home rule message is required for the
Legislature to approve the creation of an independent city of Staten

Island.

The New York State Supreme Court and the Appellate Division
have already addressed this igeue in reviewing the 1883 legislation
suthorizing the Staten Isiand secessicn referendum. Bcth courts
+u1led that no home rule message was reguired for that legislacion,
holding that the Legislature has the plenary power to create local
governments, and that a home rule message is not needed for the
Legislature tc act on mabters of State concern. Although the Court
of Appeals expressly declined to address the issue in that case, 1
melieve that the Court of Appeals would hold that no home rule
message is required for passage of the City of Staten Island
legislation currently pending in the Legislature. Because existing
precedent does not require a home rule message, the Leglslature
should allow a vote on the proposed legislation without first
obtaining such a message. Any decision to overturn existing
precedent and require a home rule message Can appropriately be left
to the courts and absent such a decision, the secession process
initiated in 1989 should be aliowed to continue.

A. State'’'s Constitutional Power EC Create Logal Governments

Local governments are political subdivisions of the sState, and
rhe State has the plenary power to create such entities, either by
general law or by special law. This power is expressly provided for
in the New York State Constitution. Specifically, article IX,
Section 2{a) states that the nlegislature shall provide for the
creation and organization of local governments in such manner as
shall secure to them the rxights, powers, privileges and immunities
granted to them by this constitution." Similarly, Article X,
Section 1 of the Constitution, which provides that the State may
form corporations only by general law, expressly states that
municipal corporations may be formed by special law.

The propesed legislation to create an independent City of
graren Island (S.6820/A.9662) ig a special law creating a new
political subdivision of the State. Tn addition, that legislation
gives the proposed City of Staten Tsiand the "rights, powers,
privileges and immunities granted to [local governments] by" the
grate Constitution. Because the State Constitution clearly grants
the State the power to create new political subdivisions in this
manner, the approval of New York City need not be obtained prior to

@ printed on recyclac paper



-2-

passage of this legislation. Indeed, the Court of Appeals has
previously upheld a similar act of the Legislature. See Pepple ex
rel . Uncer v. Kennedy, 207 N.Y. 533 (1923) {upholding law
establishing Bronx County from land previcusly contained within New

vork County, even though approval of New York City had not been
obtained) . '

B, State’g Power to Transfer Land Between Logal Governments

Although the State’s power to create new local govermments 1s
anlimited, there are restrictions on its power Lo transfer real
property between existing local governments. gpecifically, Article
T¥, Secticn 1{d) of the Constitution provides: "No local government
cr any part of the territory thereof shall be annexed to anothear
until the people, if any, cof the territery proposed o be annexed

11 have consented thereco . . . and until the governing board of

Local government, the area of which is affected, shall have

consentned thereto . . . "

Significantly, the Constitution gives local voters and local
governments this right of approval only with respect to annexations
~f the territory of one municipality to another. It does not grant

“his power with respect to the secessicn of a portion of a
municipality. Indeed, such a right would conflict directly with the
State’s plienary power Lo create new local governments. The proposal
to create a new City cf Staten Island clearly relates to the
creation of a new municipality, and not the annexation of land of
one existing local government to another, and therefore Article IX,
Secticn 1{d) does not apply.

C. |"Home Rule! Powexs

The only possible argument that a home rule message would be
recquired for the creation of the City of Staten Island derives from
Article I¥, Section 2{b)(2) of the Constitution, which provides that
the Legislature has the power to &act "in relaticn to the property,
affairs or government of any local government" only by general law,
or by special law only following receipt of a home rule request.’
Opponents of secession argue that this provision requires a home

© It is unusual that the home rule issue is being raised at
rhis time. New York City always opposed all attempts to allow
Staten Island to become a separate city, and thus the more
appropriate time Co address this issue would have been pbefore the
passage of the initial secession legislation in 1989. The
Legislature should have stated at that time that a home rule message
would be required for secession, SO trhat all interested parties
could have considered that fact in deciding whether to commence the
secession process. Instead, the 3State has required the citizens of
sraten Island to undertake the time and expense of organizing a vote
on a referendum and creating a new city charter, only to indicate at
the last moment that these will be futlle acts unless New York City
changes its position on the issue.
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rule request before a new City of Staten Island can be created.
This argument completely lgnores the other provisicns of the
Constitution, however, wnich grant the Legislature the unfettered
power to create local governments.

T addition, the Court of Appeals has made expregsly clear that
where legislation involves an issue of State concern, local
government approval ig not required, even if the legislation also
zffects the "property, affailrs or government' of a local government.
For example, in Citv of New vork v. Village of Lawrence, 250 N.Y¥Y.
£29 (1929), the State Leglslature authorized the transfer of certain
territory from New York City to Nassau County, despite the
Corstitution’s vrchibition against the passage of special laws

affectine the “property, affalrs or government of cities" without a
Geciaracion of emergency by the Governor and a supermajoerity vote oI
noch houses of the Legislature. The Ceourt of Enpeals ruled that
+niz action 414 not violate the Censtituticn, holaing that these
home rule protecilons were limired to matters relating to "the
Saterral affairs of a city or the functlions of its officers,"” and
cid nct apply to issues affecting nrhe welfare of the general public
sg well as the residents of a city.” Id. at 443. The Court noted
rrat the definition of the boundaries of municipalities 1s a power
ryaditionally reserved to the Legislature, and held that the home
rule provisicns do not limit that traditional authority, even if the
Legislature’s action may "as a necessaty incident . . . in scme
degree affect the property, affairs or government of a city.” Id.
at. 445

gimilarly, in Adler v. Deegan, 251 N.Y. 467 (1929}, the Courc
of Appeals upheld the passage of a special law superseding New York
Cicv’s te

nement law. The Court noted that the words "property,
affairs or government’ were vwords of art", and that the
constitucional limits on the State’s power to act in relatlion to the
nproperty, affairs or government" of a city did not prohibit the

Sstate from acting on matters of State concern. ILd. at 473. Where a
law is a matter of State concern and affects the "property, affairs
cr government! of a city, the Court stated: "The test 1s . . . that

if the subject be in a substantial degree a matter of State concern,

the Legislature may act, though intermingled with it are concerns cf
the locality." Id. at 451 {Cardozo, J., concurring) .

The current constitutional home rule provisions, adopted by the
voters in 1963, prohibit the Legislature from passing any special
law affecting the "property, affairs or government® of any local
government except upon the request of the municipality.
Nevertheless, the general rule set forth in Lawrence and Adler --
that the Legislature may always act with respect to matters cf State
concern -- 18 still valid today:

[Tlhe yule is that if "the subject matter of the statute
is of sufficient importance to the State generally to
render it a proper subject of State legislation . . . the
State may freely legislate, notwithstanding the fact that
the concern of the State may also touch upon local
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Chapter 773 of the Laws of 1989 (which was later amended by
Chapter 17 of the Laws of 1990), authorized the residents of Staten
Teland to vote on a referendum to separate from the City of New
York, and authorized a procedure for the drafting of a new Staten
Tsland charter if the voters approved that referendum. The
Legislature properly passed that law (and the chapter amendment)
without first obtaining a home rule request., New York City
commenced an action challenging the referendum legislation and
alleging, in part, that the failure to cbtain a home rule message
rendered the statute unconstitutional. The Attorney General
represented the State in rhis litigation and argued: (1} that the
Sstave has "plenary' power to create new local governments; and (2)
fhat sven if the home rule provisions could apply to such actions,
Lo home rule reguest was reguired because the cre=ation of a separate
City c® Staten Island was a mattex of State concermn.

@ Supreme Court, relying upon Lawrence and
tcrney General’'s arguments and upheld ths law.
stated that the "enactment of Chapter 773

vy power of the Legislature,” and that "[i] ssueg
ity boundaries and city creation are matters cof signilicant
- concern, and therefore do not reguire a home rule message."
fes of New York v, State of New York, 146 Misc. 2d 488, 494 (N.Y.
suntcy 1990) . The First Department affirmed, holding that the power
rhe Legislature to create and organize local governments and teC
ecate municipal corporations by local law is "plenary", and
erefore "the State is free to legislate unfettered by home rule
gt
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The Court of Appeals also affirmed, but on different grounds.
gpecifically, the Court held that Chapter 773 did not authorize
secessicn, but merely allowed "Staten Island to explore its
publicized interest 1in secession”, and that the law caused no "State
‘nrerference in New York City property, affairs or government . '
citv of New York v. State of New York, 76 N.Y.2d 479, 485, 487
‘990) . Fror that reason, the Court did not proceed to the next
step, and did not declce whether the State’s authority to redraw
municipal boundaries would permit it to effectuate secession without
New York City's consent. The Court of Appeals stated that "chapter
773 ig nob an ‘act in relation to the property, affairs or
government’ of New York City . . . reguiring a home rule message',
hut the Court "expressly decline [d] to decide as unnecessaly and
premature whether genuine secession legislation, if evexr it were to
come bhefore the Legislature, would require a home rule message . "

Id. at 483, 484. Two judges dissented and would have held that a
home rule message was required.

Some propenents of secession have asserted that the decision cf
the Court of Appeals, which affirmed on grounds cther than those
stated by the lower courts, indicates that the Courxt would require a
home rule message for the implementing legislation. That reads intoc
the Court’'s opinion far more than is there. Rather, the Court

simply chose not to decide a constitutional question that was not



vet before it, and "expressly decline[d]®" to state how it would
decide the ultimate guestion.

E. Sunmary

In sum: {1} the New York Constitution gives the State
unfettered power to create local governments, and thus there is no
bar to the passage of a law tc create the City of Staten Isiand; (2)
the only constitutional limit in this area relates to the annexation
of territory of one existing municipality te another, but this limit
has no application in the area of secession; (3) the home rule
provisicns of the Censtitution do not apply; and (4) even if these
provisions did apply, no home rule mesgsage would be reguired,
because this 1s a matter of State concern.

oe

I

Fcr these reasons, I believe that the courts woul

nt, without & home rule mes
te an independent City cf &
als has not addressed this
Lawrerce, its subseguent decisions, together with the clear heldings
c? the lower courte in the referendum litigaticn, strongly support
thisg view.

i upho
age, of the propcsed legl

aten Island. Although the Court
SC‘

As noted above, the initial 198% and 1990 bills were passed
without home rule messages, and at all times it was contemplated
that no home rule message would be required for approval of the
ultimate enabling legislation. Based upon that belief, the citizens
of Staten Island expended a tremendous amount of time and money for
this effort, including an overwhelming vote in favor of secession.
Even if the opponents of secession are correct in theilr view that
the Court of Appeals will overturn its prior precedents and require
a home rule message, that is a decision that should be left to the
courts. Current law, however, indicates that no home rule message
is needed, and thus there is ne legal reason to terminate the
secession process at this time.



B Home Rule/Secession {Tweed Room)

Convener: ERIC LANE, Eric J. Schmertz Distinguished Professor of Public Law and Public Service,
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MOBILE v. WATSON.
Statement of Facts.

given to it in every other State in which it may be sued on,
whatever may be the rule that there prevails in respect to its
domestic judgments. Such was the ground of decision in
Burt v. Delano, 4 Cliff, 611, 618, and in Stockwell v. McCracken,
109 Mass. 84, as well as in the case of Hanley v. Donoghue,
already referred to.

The judgment of the Supreme Cowrt of New Hampshire is
reversed, and the cause is remanded, with instructions to
to take such further proceedings therein as are not incon-
sistent with this opinion.

MOBILE » WATSON,
SAME ». UNITED STATES, ez rel. WATSON.

ERROR TO THE CIRCUIT COURT OF THE UNITED S8TATES FOR THE
SOUTHERN DISTRICT OF ALABAMA,

Argued December 10, 11, 1885, Declded January 4, 1886.

When a municipal corporation with fixed boundaries is dissolved by law, and
& new corporation is created by the legislature for the same genmeral pur-
poses, but with new houndaries, embracing less territory but containing sub-
stantially the same populstion, the great mass of the tazable property, and
the corporate property of the old corporstion which passes without considera-
tion and for the same uses, the debts of the old gorporation fall upon the
new corporation as its legal succossor ; and powers of taxation to pay them,
which it had at the time of their creation and which entered into the con-
tracts, also survive anid pass into the new corporation.

The object of the first of these suits was the recovery of a
judgment for money, and of the second the enforcement, by
the writ of mandamus, of the judgment recovered in the first.
They were argued as one case.  In the first case Henry Wat-
son, the defendant in error, was the plaintiff in the Cireuit
Court. He brought his action against the Port of Mobile to
recover the principal money due on certain bonds issued by the
City of Mobile, under its corporate name, “ The Mayor, Alder-
men and Common Council of the City of Mobile,” and the
voL. ¢xvIi—19
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interest on the same shown to be due by certain coupons
thereto appended. 'The bonds were issued December 31, 1859,
were for 1000 cach, and were payable to the order of the
Mobile and Great Northern Railroad Company on the first
day of January, 1870, with interest at the rate of eight per
cent, per annum,  Upon the margin of each bond was the fol-
lowing recital: *“In pursuance of the terms of the contract
between the corporate authorities of the City of Mobile and
the Mobile and Great Northern Railroad Company, an ordi-
nance approved on the 30th December instant, provides for
the sum of 95,000 by a special tax annually to be applied to
the payment of $1,000,000 of bonds to be issued by the City
of Mobile to aid in the construction of the Mobile and Great
Northern Railroad.”

The declaration averred that the defendant, The T'ort of
Mobile, was “ the legal successor of the said The Mayor, Alder-
men and Common Council of the City of Mobile, and bounden
for its debts and for the payment of the said bonds and cou-
pons.”

The defendant pleaded “that the said alleged bonds and
coupons were issued by the Mayor, Aldermen and Common
Council of the City of Mobile, a different municipal corpora-
tion, and not by this defendant, nor hy any one authorized to
bind this defendant in the premises; that this defendant is not
the successor in law nor in fact of the said The Mayor, Alder-
men and Common Council of the City of Mobile, nor is this
defendant legally bounden to pay the said debt.”

In the recort there was a paper, entitled ** Agreement of
Facts,” signed by the counsel for the parties. DBy this paper
it was admitted that the contract between the City of Mobile
and the Mobile and Great Northern Railroad Company, ve-
cited in the margin of the bonds, had been made and the ordi-
nance therein referred to had been passed, and that the plaintiff
hecame the legal holder of the bonds and coupons for value
before maturity by the assignment of the railrond company.
It was further agreed that two acts were passed by the legis-
lature of Alabama on the 11th day of February, a.n. 1870, one
entitled “ An Act to vacate and annul the charter and dissolve
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the corporation of the City of Mobile, and to provide for the
application of the assets thereot in discharge of the debts of
suitl corporation,” and the other** An Act to incorporite the
Port of Mobile and to provide for the government thercof;”
said acts were referred to and made part of the agreement.
It was forther agreed that all the territory now embraced in
the Port of Mebile was formerly embraced in the City of Mo-
bile; that the tervitorial extent of the City «f Mobile was about
seventeen square miles, und of the Port of Mobile abont eight
square miles; that the Port of Mobile covered all the thickly
settled and closely built portion of the Cityv of Mobile; that the
taxable property within the latter, according to the last assess-
ment made by it prior to the passage of the acts of February
11, 1879, was §16,255,003, and that all of said taxable property
was embraced within the limits of the Port of Mobile, except
about 200,000, and that about fourteen-fifteenths of the resi-
dent inhabitants of the City of Mobile were resident inhabit-
ants of the ’ort of Mobile, It was further admitted that the
total indebtedness of the City of Mobile on February 11, 1879,
was about 82,500,000, and that it had nominal assets of 775,000,
which were largely reduced for the general creditor by prior
liens and exemption from ievy by execution.

It appeared by the record that the case was submitted to the
jury on June 20, 1880, which, on that day, returned a general
verdict for the plaintiff, and assessed his damages at $7303.80,
upon which the court at once rendered judgment in his favor.
A writ of error sued out by the Port of Mobile brought this
judgment under review.

The only question raised upon the trial was, whether as mat-
ter of Iaw, upon the statutes of the State of Alabama, the Port
of Mobile was the legul successor of the City of Mobile, and
bound for the payment of the bonds and coupons sued on. The
validity of the judgment in the case of The Port of Mobile,
plaintiff in error, against Watson, would therefore depend upon
the answer to that question.

The plaintiff having obtained his judgment against the Port
of Mobile, sued out, May 27, 1881, execution thercon, which,
on the same day, was returned by the marshal ** no property

A
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found.” Afterwards, on the 19th day of Jannary, 1882, he
filed in the Cirenit Court his petition, in which he prayed for
the writ of mandamus, and charged that the Police Board of
the Port of Mobile had the right, and it was their duty, to as-
sess and levy a special tax for the satisfaction of his judgment.
He therefore prayed for the writ to compel the Port of Mobile
and its officers charged with the levying and collection of taxes
to assess, levy, and collect a special tax for the payment of his
judgment. '

In order to understand the questions raised by this petition,
it will be necessary to state more fully the contract made by
the Gity of Mobile with the Mobile and Great Northern Rail-
road Company in reference to the issue of the series of bonds

-in question, and the legislation of the State of Alabama in
reference to the City of Mobile and the Port of Mobile.

By the act of the legislature, approved February 29, 1859,
the City of Mobile was authorized to aid the construction of the
railroad of said company by an issue to the company of bonds
of the city to the amount of $1,000,000, under such contract as
the city might make with the railroad company, and was vested
with power to adopt the ordinances necessary to carry out such
contract. In pursuance of this authority the City of Mobile, on
Dec. 30, 1859, entered into a contract with the railroad com-
pany, in which, among other things, it was provided that the
city should issueto the railroad company, on or hefore Jan. 2,
1860, its bonds to the amount of $1,000,000, and that the city
should annually, after January 1, 1860, provide the sum of
$95,000, to be applied to the payment of the bonds and coupons
thereto attached as they became due, by a special tax to be
levied and collected by the city for that purpose, and that the
city should pass the by-laws and ordinances necessary to that
end. In pursuance of this contract the City of Mobile, on De-
cember 30, 1859, passed an ordinance which provided that for
the year 1860, and annually -thereafter, there should be levied
and collected a speeial tax upon the assessed value of all the
taxable property in the City of Mobile sufficient to produce the
said sum of £95,000, and that the money so raised should be
pledged to the payment of said bonds and the interest coupons.
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Upon the faith of the act of the legislature referred to. and the
contract and ordinance of the City of Mobile, bonds of the city
to the amount of a million dollars were issued to the vailroad
company and by it assigned and sold,

The City of Mobile having, in the year 1878, made default
in the payment of the interest on its debt, which then exceeded
$2,500,000, the legislature, on February 11, 1879, passed “ An
Act to vacato and annul the charter and dissolve the COrpora-
tion of the City of Mobile, and to provide for the application
of the assets thereof in discharge of the debts of said corpora-
tion.”

This act, by its first section, repealed the charter of the City
of Mobile, and declared that the corporation of the Ci ty of Mo-
bile, known as “ The Mayor, Aldermen and Common Council
of the City of Mobile,” was thereby dissolved and abolished,

The act then provided for the appointment by the governor
of the State of three commissioners, whose duty it should be to
take possession of all the property and assets of the City of
Mobile, to hold such property and assets upon the same trusts
and subject to the same liens and charges that the same were
under when in the possession of the City of Mobile, and, under
the direction and pursuant to the orders of the Chancery
Court of the County of Mobile, collect tho debts and taxes due
the city and sell its property and apply the taxes and debts
collected and the proceeds of the property sold to the payment
of the debts of the city, the floating debt to be first paid. The
act declared that the commissioners should have no power to
levy any tax or assessment whatever, but that it should be
their duty to treat with the holders of the funded debt of the
City of Mobile with a view to its adjustment and scttlement,
and to report to the governor the result of (heir negotiations,
together with the draft of such act as might be proper to carry
into effect any scheme of adjustment that might result from
such negotiations; all of which it was nade the duty of the
governor to submit to the legislature.

On the same day; to wit, February 11, 1879, the legislature
Passed ““ An Act to incorporate the Port of Mobile, and provide
for the government thereof.”
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This act incorporated, under the name of The Port of
Mobile, the inhabitants residing within certain specified
boundaries, which ineluded no territory not embraced within
the limits prescribed by the charter of the City of Mobile.
The act provided for the election of eight persons t¢ be styled
the Mobile Police Board, for a tax collector, and ot’.er officers,
and made it the duty of the tax collector to collect all taxes
and license charges, and to perform and discharge all such
other duties as might be required of him by the Police Board.
It empowered the Police Board to levy and colleet, for each
year of its existence, upon the assessed value of all property
and subjects of State taxation within the Port of Mobile, a tax
of six-tenths of one per centum for the purpose of defraying
the expenses of carrying out the prowisions of the act, and
made the assessment returned by the assessor of Moebile County
for the preceding year that on which the tax should be lev-
ied and coliected. The act further provided that the Police
Board should have and exercise the powers thereby conferred
on them and no other, and repealed all conflicting acts and
parts of acts.

After the recovery by the plaintiff of his judgment against
the Port of Mobile, on June 29, 1880, the legislature of
Alabama, on December 8, 1880, passed an act which declared
that the Police Board should not levy any other tax than the
six-tenths of one mill on the dollar autharized by the seven-
teenth section of the act of Febrnary 11, 1879, “ to incorporato
the Port of Mobile and provide for the government thereof,”
and the license taxes anthorized by § 30 of that act.

The legislature, on December 8, 1880, also passed “ An Act
to adopt and carry into effect the plans for the adjustment and
settlement of the existing indebtedness of the late corporation,”
the city of Mobile, &c. This act was subsequently, on February
24, 1881, resnacted with material amendments.

The amended act provided for an issuo of $2,500,000 of the
bonds of the City of Mabile, to be dated January 1, 1381, and
to be payable in twenty-five years, with interest at three per
cent. for five years, four per cent. for fifteen years, and five

per cent. for the remaining five years. These bonds were to
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be used by exchanging them for the bonds of the City of
Mobile of the issue of May 1, 1875, but no available provision
was made in the act for the payment or satisfaction of the issue
of which the plaintiff’s bonds formed a part. The act further
required the Commissioners of the City of Mobile, immediately
after its passage, to turn over to the Police Board of the Port
of Mobile “all the real and personal .property which was
formerly held and owned by the city of Mobile “for public
use and governmental purposes,” such as public buildings,
markets, squares, parks, fire-engines, engine-houses, hose and
hose carriages, engineering instruments, and all other property
of like character and use, except only the wharves.

Such was the legislation of Alabama in reference to the City
of Mobile and the Port of Mobile when the plaintiff filed his
petition for the writ of mandamus. The defendants to the
petition, namely, the Port of Mobile and the Police Board of
the Port of Mobile, filed a demurrer and also &n answer to the
petition. Tn the latter they denied that the Port of Mobile
was the successor of the City of Mobile, bound for its debts
and the performance of its duties in reference to said judg-

ment, and denied that the Port of Mobile or its Police Board .

had any power, or that it was theiy special duty to assess,
levy, or collect the special tax for the purpose of paying said
Judgment.

The plaintiff demurred to this answer, and upon final hear-
ing upon the demurrer to the petition and the demurrer to the
answer, the Circuit Court ordered “that the respondents, the
Port of Mobile, the Mobile Police Board, Richard B. Owen,
President, James W. Monette, Robert Adams, Svlvester J,
Russell, Daniel MeNeill, Patrick J. Hanlon, John Henry,
Frank P, Andrews, and William Paton, Commissioners of the
Port of Mobile and members of said Police Board, do forth-
with assess, levy, and cause to be collected a special tax upon
the property, real and personal, subject to tax by them, the

said Port of Mobile and Mobile Police Board, sufficient to pay .

and satisfy the said judgment of the relator against the Port
of Mobile for the debts of the said relator, with interest
theroon, and the same to cause to be collected in lawful money,
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and as collected, in whole or in part, the same to pay over, or
cavse to be paid over, to said Henry Watson, or his Jaw{ul at-
torney, to satisfy the said judgment, with interest thereon.”

This judgment also was brought up for review by the wait of
error sued out by the Port of Mobile.

M. Flannds Taylor and Mro J. Little Stk fov plaintiff in
error.  Mr. Bracton Bragg was with them on the brief,

There is ro contract between the State and thé public that
the charter of » city shall not be at all times subject to legis-
lative control.  All persons who deal with such bodies are con-
clusively presumed to act upon knowledge of the power of the
legislature.  There is no such thing as a vested right held
by any individual in the grant of legislative power to him.
United Stules v, Railroad Co, 17 Wall, 322, Tippeeanoe
County v. Lucas, 93 U. 8. 108, People v. Morris, 13 Wend.
395y Phidadelphic v. For, 64 Penn. St 1605 MHontpelier v.
Last Montpclier, 20 Vi 12, When a legislature confers upon
a municipal corporation a new charter with new grants of
power, but relating to the same territorial orgunization amd
the same population, it merely makes a change in the name,
form of governnent, or powers originally conferred on the
old corporation.  But when the new grants of power are given
to a new corporation by a new name, and with a- different
territorial organization, they do not revive or reanimate an old
corporation, but create a new and distinet corooration in the
place of the 0ld one. Colchester v, Seabur, 3 Bu row, 1866; “he
Iing v. Passmore, 3 T. R. 109, 2413 Scarborough v. Butl 3
Tev. 237; Haddock's Case, T. Raymond, 435, 430. The ada
of Milner v, Pensacola, 2 Woods, 632, 639, is in entire hannony
with these English decisions. 8o is Broughion v. Pensacola,
83 1. S. 266, It is true the court speaks of the reorganization
of the city of Pensacola as producing a new organization of a
municipal corporation which embraces substantially the sane
corporators and the same verritory. But in fact, the corpora-
tors mnd the territory were identically the same, both before
and after the reorganization, and the court itself put no stress
upon the use of the adverb “substantially.” What the court
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meant was that the mere changos of form and powers, re-
quired by the Constitution of 1868 and the act of 1869, wero
intended to be applied to all existing municipalities for the
sake of uniformity, and that the mere repeal of the charters
suspended the active operation of the corporations by means of
the old instrumentalities, until they complied with said require-
ments.  So that they merely put on new clothes, and in that
sense were said to be substantially the same old corporations,
dressed up anew, having the same old corporators in new
attire. This is the sense also in which this word “substan-
tially” is used in the case of the City of Olney v. Harvey, 50
111, 453, 455, in which the court, in declaring that the original
corporation (a town) was not destroyed, and that the city is
the same municipality as the town, uses this language: %It hag
merely changed the machinery of its government and the title
of its officers, and is called a city instead of a town. But it is
the same municipality. It consists of, the same people.” So in
Waring v. Mobile, 24 Ala. 701, the territory and inhabitants
or their successors were exactly the same after amendment of
the charter as before. Mobile & Spring il Railroad v.
HKennerly, T+ Ala. 566, did not turn on questions involved in
this case.

The constitutional prohibition against the passage of State
laws impairing the obligation of contracts extends, as to muni-
cipal corporations, only to the particular corporation which
owes the obligation, and should not be applied to a new cor-
poration which has contracted no debt, unless it is-in doubt
what the legislature intended. Courts cannot by construction
make the legislature say what it did not intend to say. Milner .
v. Pensacola, 2 Woods, 639,

The proposition that any State legislature which declares
that 1t, then and there, absolutely destroys one of the State's
municipal corporations, which owes debts at the time, is inef-
Aectual to destroy the corporation and its agencies, unless it
retains or provides means and remedies by which the creditor
can collect his debt or enforce the fulfilment of the obligation
due to him through the courts, i erroneous. This court has
held the very roverse of this to be truc, Merriwether v. Gar-
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rett, 102 U, 8. 472, 511, 513, 5205 Wolff v. New Orleans, 103
U, 8.358, 364, Even if it be true that when o legislature con
fers on a mumcipal corporation the power to create debts, that
this grant of power, alone, by implication, carries with it the
authority and duty on the part of that corporation to levy
taxes to pay the debt, if the exercise of that authority becomes
necessary, and the charter contains no provision in it when
the debt is contracted which negatives this implication ;eyet
the proposition does not tend to show that the Port of Mebile
is the City of Mobile, which contracted the debt. If it is the
same corporation, then there is no nced of the implication,
becarse the facts agreed on show that the legislation which
authorized the City of Mobile to contract the debt expressly
granted power to levy taxes for its payment. So that in no
aspect of the ease is this principle applicable,

In order to “ascertain whether a charter creates a new cor-
poration or merely continnes the existence of an old one, we
must look to its terms, and give them o construction consistent,
with the legislative intent.”  Bellows v. HHallowell & Augusta
Bank, 2 Mason, 31, 445 Wyman v. Hallowell & Augusta Bank,
14 Mass. 58, 62; Angell & Ames on Corporations, § 780; Dil-
lon, Municipal Corporations, § 585, Grant on Corporations, 304,
305, A careful examination shows that any legitimate con-
struction of the acts in question must deciare that the corpora-
tion known as the City of Mobile was abolished and destroyed.
and that the Port of Mobile was neither a continuation nor a
revivor of that corporation, but was a new and independent
corporation not bound for the liabilities of the City of Mo-
bile.

Nor is mandamus the proper or adequate remedy. The Port
of Mobile has no power to lovy the special tax ordered in this
case, ov to assess any special tax. The tax machinery which it
possesses by law is inadequate, as it has no jurisdiction over the
territory of the former city which is excluded from its limits;
and the bondholder<n this case can never successfully prose-
cute his remedy in any forum to which tax-payers residing
outside o1 the limits of the Port of Mobile are not amenable.
Contribution from them is indispensable.
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Mr. Gaylord B. Clark and Mr. James E. Webb for delend-

ants in error.

Mr. Jusrrer Woobs delivered the opinion of the court.
After stating the facts in the language reported above, he con-
tinued ;

It is not disputed that the bonds issued by the City of Mabile
upon which the plaintiff brought suit and recovered judgment
against the Port of Mobile, were the valid obligations of the
City of Mobile, which was bound by its contract to levy and
collect annually a tax of $95,000, to be applied to the Payment
of the principal and interest of the issue of bonds of which
those held by the plaintiff formed part. Tt is apparent [rom
the statement of the case that the act of February 11, 1879,
“to vacate and annul the charter of the City of Mobile and
provide for the application of the assets thereof in discharge
of the debts of said corporation,” and the act of the same date,
*“to incorporate the Port of Mobile and provide for the govern-
ment thereof,” and the several acts subsequent thereto on the
same general subject, make no adequate provision for the pay-
ment of the bonds held by the plaintiff, and other honds of the
same issue, of which, according to the answer of the Port of
Mobile to the petition for the writ of mandamus, there still
remain, unsatisfied, bonds to the amount of %323,914. The
effect of this legislation is to take from the officers of the ity
of Mobilo all power to lay a tax for their payment, and to leavo
no means for their satisfaction. The assets of the City of Mo-
bile turned over to the commissioners appointed by authority
of the act to vacate its charter being largely reduced for the
general creditor by prior liens and exemptions from levy by
execution, and their proceeds being first required to be applied
to the floating debt of the city, have afforded no satisfaction
to the plaintiff, and it is not pretended that payment could or
would be made to him out of the proceeds of such assets, If,
therefore, the plaintiff cannot exact payment from the Port of
Mobile, the effect of the legislation referred to is to deprive
him of all remedy upon the bonds issued by the City of Mobile
and the contract providing for their payment, valid when
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made, and valid still. It is, therefore, a vital question in the
case whether the Port of Mobile is the legal successor of the
City of Mobile, and bound for its debts. The “ agreement ot
facts ™ mude in the suit upon the bonds is conceded to be a true
statement of the facts therein recited. Trom this paper and

.other admissions made in the answer of the Port of Mobile to
.the rule to show cause, and the legislation of the State of Ala-

bama made a part of the record, it appears that on the day
when the act was passed vacating and annulling the charter,
and dissolving the corporation of the City of \Ioblle another
act was passed to incorporate the Port of Mobile; that all the
territory embraced within the limits of the Port of Mobile was
formed of part of the territory, and included all the thickly set-
tled and closely built portion of the City of Mobile; that out
of more than $16,000,000 of taxable property of the City of
Mobile, all but $900,000 was included within the limits of the
Port of Mobile; and that fourteenth-fifteenths of the inhalbit-
ants of the City of Mobile were inhabitants of the Port of Mo-
bile. While, thcmfore the area of territory of the Port of
Mobile was little more than half that of the City ol Mobile, it
is apparent that the former included substantially the same
taxable property, and the same body of people, as the City of
Mobile. It further appears that all the property, except its
wharves, of the City of Mobile, used by it for public and gov-

er‘nmnntdl parposes, was by the authority of the act of Febru:
ary 2, 18331, tuvned over and delivered to the Port of Mabile
for its usc w lthout compensation to be paid therefor.

We are of opinion upon this state of the statutes and facts,
that the Port of Mobile is the, legal successor of the City of
Mobile, and liable for its debts, The two corporations wers
composed of substantially the same community, included within
their limits substantially the same taxable property, and were
organized for the sume general purposes.

Wliere the legislature of a State has given a local community,
living within desrgnated bounduries, a municipal organization,
and by subsequent act or series of acts repeals its charter
and dlissolves the corporation, and incorporates substantially
the sawne pesple 4s a municipal body under a new name for
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the same general purpose, and the great mass of the taxable
property of the old corporation is included within the limits of
the new, and the property of the old corporation used for
public purposes is transferred without consideration to the nesw
corporation for the sume public uses, the latter, notwithstand-
ing a great reduction of its corporate limits, is the successor in
luw of the former, and liable for its debts ; and if any part of
the ereditors of the old corporation are left without provision
for the payment of their claims, they can enforce satisfaction
out of the new. In illustration and sapport of this proposition,
the following cases are in point:

Iy Girard v, Philadelphia, 7 Wall. 1, it was held by this
court that the annexation to the city of Philadelphia, Laving
a territory of only two square miles, of twonty-eight other
municipalities with all their inhabitants, comprising districts,
boroughs, and towuships of various territorial extent, and the
changing of its name, did not destroy its identity or impair its
right to hold property devised to it.

So in Broughton v. Pensacola, 93 U. 8. 266, 270, it was said
by Mr. Justice Field, in delivering judgment, that when “a
new form is given to an old corporation, or such a corporation
is reorganized under a new charter, taking in its new organiza-
tion the place of the old one, embracing substantially the same
corporators and the same territory, it will he presumed that
the legislature intended a continued existence of the same cor
poration, although different powers are possessed under the
new charter and differont officers administer its affuirs, and in
the absence of express provision for thoir payment otherwise,
it will also be presnmed in such case that the legislature in-
tended that the liabilities as well as the rights of property of
of the corporation in its old form should accompany the cor-
poration in its reorganization.”

In O Connor v. Memphis, 6 Lea, 730, the Supreme Court. of
Tennesseo went so far as to say that—* Neither the repeal of
the charter of a municipal corporation, nor a change of its
hame, nor an increase or diminution of its territory or popula-
tion, nor a changoe in its mode of government, nor all of theso
combined, will destroy the wlentity, continuity, or succession
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of the corporation if the people and territory reincorporated con-
stitute an integral part of the corporation abolished

The corporators and the territory are the essential constit-
uents of the corporation, and rights and liabilities naturally
adhere to them.”

In Mount Pleasant v. Beckwith, 100 U. 8, 514, a municipal
corporation had been dissolved and its territory divided be-
tween and annexed to three adjacent corporations. Upon this
state of facts the court held that, unless the legislature other-
wise provided, the corporations to which the territory and the
inhabitants of the divided corporation had been transferred,
were severally liable for their proportionate share of its debts,
and were vested with its power to raise revenue wherewith to
pay them by levying taxes upon the property transférred and
the persons residing therecin.  See also Colehester v. Seaber, 3
Burrow, 1866; Cuddon v. Fastwick, 1 Salk. 192, People v.
Morris, 13 W’Lnd 395 New Orleans Railroad Co. v. City of
New Orleans, 26 La. Ann. 478.

In the case of Awmy v. Selma, Iccent]y decided by the Su-
preme Court of Alabama, and not 3et, reporte(l a question
almost identical with the one now in hand was considered.
The legislature of Alabama had passed an act, approved De-
cember 11, 1882, entitled “ An Act to vacate and annul the
charter and dissolve the corporation of the City of Selma, and
to provide for the application of the assets thereof to the pay-
ment of the debts thereof.” That act repealed the charter of
the City of Selma and all acts amendatory thereof, and de-
clared the corporation dissolved, and all offices held under any
of said acts, except for the purposes and during the period pro-
vided by the repealing act, abolished, and that all powers of
taxation given to the City of Selma by acts of the legislature
were resumed by and lodged in the legislature, Tt transferred
to the custody and control of the State of Alabama all prop-

erty, real and personal, held and used by the corporation for

governmental or other public purposes, and declared that the
inhabitants and territory within the territorial limits and juris-
diction of said corporation were resolved into the body of the
State. The residue of the act was substantially similar to the

|
I
]
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act of February 11, 1879, “ to vacate and annul the charter and
dissolve the corporation of the City of Mobile,” ete.

This was followed by an act approved February 17, 1883,
“toincorporate the inhabitants and territory formerly embraced
within the corporate limits of the municipal corporation, since
dissolved, styled the City of Selma, and to establish a local
government therefor,”

This aet, after reciting the dissolution of the City of Selma and
the repeal of its charter, among many other provisions, formed
the inhabitants residing within the territory formerly covered
by the City of Selma into a municipal corporation under the
name and style of ““ Selma ;" provided for officers of the munici-
pality and prescribed their duties; authorized them to levy
taxes, but declared that no funds derived by the corporation
thereby created from taxes or any other source should be used
for the payment of any of the debts of the City of Selma, and
transferred and made over to Selma the property which had
been held and used by the City of Selma, to be held and used
for the same uses and trusts to which it had been devoted while
in the possession of the City of Selma.

This act was followed by an act approved February 19, 1883,
to carry into effect any plan or scheme for the compromise, ad-
Justment, and settlement of the existing indebtedness of the
late corporation, known as the City of S8elma, which might be
be agreed upon hetween the creditors of the said City of Selma
and commissioners appointed under and by virtue of the act

of December 11, 1582. With this series of acts in
force the Supreme Court of Alabama, in the case mentioned,
was called on t. construe the act “to vacate and annul the
charter and dissolve the corparation of the City of Selma, and
to provide for the application of the assets thereof to the pay-
ment of the debts thereof.” 1t held that this net was withouat
operatior: upon the debts and liabilities of the City of Selma,
la.wfully contracted ; that the act of Febraary 19, 15883, to in-
corporate the inhabitants and territory  formerly embraced
Within the limits of the City of Selma was a reorganization,
under the corporate name of Solima, of the same corporators,
and embraced substantially the same territory as the City of
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Selma ; that the corporation calied Selmna was the suceessor of
the City of Seima, and bound for the payment of its debts;
and that a suit at law, founded on a judgment against the City
of Selma, was maintainable against its successor, Selna.

This construction of these statutes of the State of Alubama
by its highest court being in accord with our own views, and in
harmony with former decisions: of this court on the same gen-
eral subject, is decisive of the question in hand, unless there is
some material difference between the legislation coneerning the
City of Selma and that concerning the City of Mobile. The
only difference that can be supposed to have any bearing upon
the question under discussion is, that the act incorporating
Selma embraced the same territory as that covered by the City
of Selma, whereas the Port of Mobile covered little more than
half the territory embraced by the City of Mobile. We think
this difference between the two cases is an immaterial one. The
Supreme Court of Alabama, in the case of the Mobile and Spring
I Rallroad Co. v, Keanerly, T4 Ala. 566, assumed that the
City of Mobile and the Port of Mobile had substantially the
same corporators and the same boundaries. Amdl we are of
opinion that the exclusion from the limits of the Port of Mo-
bile of the sparsely settled suburbs of the City of Mobile, a
territory of little value, as fairly appears by the record, and

consisting, as stated by the vounsel for plaintiff, without con-

tradiction, largely of fields, swamps and land covered with
water, will not serve to distinguish this case from the case of
Amy v. Selma. We repeat, thercefore, that in our judgment
the Port of Mobile is the legal successor of the City of Mobile,
and bound for its debts.

It follows from this proposition that the remedies necessary
to the collection of his debt, which the law gave the creditor
of the City of Mobile, remain in force against the Port of
Mobile. The laws which establish local municipal corporations
cannot be altered or repealed so as to invade the constitational
rights of creditors. 8o far as such corporations ure invested
with subordinate legislative powers for local purposes, they are
the mere instrumentalitios of the States, for the convenient
administration of their affairs, and are subject to legislative
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control. But when empowered to take stock in or otherwise
aid a railroad company, and they issue their bonds in payment
of the stock taken, or to carry out any other authorized con-
tract in aid ol the railroad company, they are to that extent
to be deemed private corporations, and thejr obligutions are
sccured by all the guarantees which protect the engagements
of private individuals.  Brouglion v. Pensacola, 03 U, 8, 9068
Mount Pleasant v. LBeckwith, 100 U, 8. 514,

Therefore the remedies for the enforcement of such obliga-
tions assumed by a municipal corporation, which existed when
the contract was made, must be left unimpaired by the legis-
lature, or, if they are changed, a substahtial equivalent must
be provided. Where the resource for the payment of the
bonds of a municipal corporation is the power of taxation exist-
ing when the bonds were issued, any law which withdraws or
limits the taxing power and leaves no adeguate means for the
payment of the bonds is forbidden by the Constitution of the
United States, and is null and void.  Von Hoffman v, Quiney,
4 Wall. 535 ; Fdwards v. HKearzey, 96 U. 8, 5953 Ralls County
Court v. United Stares, 105 U. 8. 7 33; Lovisiana v. Pillshury,
105 U, 8.278; Louisiana v. Mayor of New Orleans, 109 U, 8,
285.  These propositions receive strong support from the de-
cisions of the Supreme Court of Alabamn.  Commissioners of
Limestone County v. Rather, 48 Ala. 433 Edwards v. William-
son, 70 Ala. 145 ; Slaughter v. Mobile County, 73 Ala. 134,

It follows that the contract by which, under authority of
the legislature, the City of Mobile agreed to levy a special tax
for the payment of the principal and interest of the class of
bonds to which those held by the plaintiff belong is still in
force, and its obligation rests upon its legal successor, the Port
of Mobile.

AH laws passed since the making of the contract, whose
purpose or cffect is to take from the City of Mobile, or its sue-
cessor, the power to levy the tax and pay the bonds, are in-
valid and ineffectual, and will be disregarded.  Mr, Justice
Field, when delivering the judgment of this court in Wolgh v.
New Orleans, 103 U. 8. 3538, 368, said: © The vourts, there-
fore, treating us invalid and void the legislation abrogating or

VOL. cxvi- 20
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restricling the power of taxation delegated to the municipality,
upon the faith of which contracts were made with ler and
upon the continuance of which alone they can be enforced, can
proceed, and by mandamus compel, at the instance of the par-
tics interested, the excrcise of that power, as if no such legis-
lation had cver Leen attempted.”  And so in falls County
Court v. United States, 105 1. 8. 733, 738, it was said by the
Chiel Justice, speaking for the court, that * all laws of the
State which have been passed since the bonds in question were
issued, purporting to take away from the county courts the
power to levy taxes necessary to meet the payments, are in-
valid, and, under the well settled rule of decision in this court,
the Cirenit Court had anthority, by mandamus, to require the
County Court to do all the law, when the bonds were issued,
required it to do to raise the means to pay the judgment, or
something substantially equivalent.”

The PPort of Mobile has the machinery and officers requisite
for the assessment of property and for the levy and colleetion
of taxes to carry on the city government. There is no reason
why the taxes necessary to pay the judgment of the plaintiff
cannot be levied and collected by the same officers.  There 1s
no obstacle to the full and complete performance by the Port
of Mobile and the Mobile Police Board of the duties required
by the peremptory writ of mandamus issued by the Circuit
Court.

It follows from the views we have expressed that the judg-
ment of the Circuit Court in favor of the plaintilf for £7308.80
and costs against the Port of Mobile, and the judgment direct-
ing the peremptory writ of mandamus to be issued against the
Port of Mobile and the Mobile Police Board for the satistac-
tion of such judgment, are both warranted by law.

Judgments affirmed.
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One World Trade Center, Suite 8901
New York, New York 10048
Telephone: (212) 775-0010

MUNICIPAL
ASSISTANCE
CORPORATION
FOR THE CITY
OF NEW YORK

1 September 1992

Patrick E. Brown, Esq.

First Assistant Counsel to the Governor
State of New York

Executive Chamber

State Capitol

Albany, New York 12224

Dear Mr. Brown:

I am responding to your August 27, 1992 letter regarding the
departmental legislative review process for the 1993
Legislative Session. Although we are not submitting any
legislative proposals through the review process for the
1993 Legislative Session, it is necessary to restate the
importance of previously submitted legislation which would
protect the integrity of the Corporation’s and the State’s
credit in the event of the possible secession of the borough
of Staten Island from The City of New York.

In January 1990, after the enactment of Chapter 773 of the
Laws of 1989 establishing a procedure for the residents of
Staten Island to vote to secede from New York City, the
Corporation transmitted proposed legislation to Counsel to
the Governor, then Evan Davis, which would have preserved,
as established in 1975, the revenue streams currently
supporting the Corporation’s outstanding bonds. We believed
that this legislation would preempt investor concerns about
the Corporation’s credit, including any questions of default
under our general bond resolutions, as two of the three
revenue sources securing the Corporation’s bonds emanate
from, or are attributable to the five boroughs currently
constituting The City of New York. At that time Mr. Davis
wrote that our proposed legislation was premature.

After enactment of Chapter 17 of the Laws of 1990 giving the
State Legislature and the Governor the right ultimately to
approve such secession, the Corporation resubmitted its
proposed bill. Again your office informed us it continued
to feel the proposed legislation was premature until the
referendum process is completed.
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As such, it is unnecessary to resubmit our proposed legis-
lation for inclusion in the Governor’s 1993 Legislative
Program. We are satisfied, however, that you understand the
importance of ensuring that the revenue streams currently
supporting the Corporation’s bonds remains intact.

Sincerely,

XSVWL@,L'CL l%ﬂi%

Lynnette Kelly
Counsel

LK:ca
cc: Elizabeth Mcore



One World Trade Center, Suite 8901
New York, New York 10048
Telephone: (212) 775-0010

MUNICIPAL
ASSISTANCE
CORPORATION
FOR THE CITY
OF NEW YORK

3 October 1991

Patrick E. Brown, Esq.

First Assistant Counsel to the Covernor
State of New York

Executive Chamber

State Capitol

Albany, New York 12224

Dear Mr. Brown:

I am responding to your August 12, 1991 letter regarding the
Governor's Counsel's office's legislative review procegs for
the 1992 Legislative Session. Although we are not submitting
any legislative proposals through the review process for the
1992 Legislative Session, it is necessary to restate the
importance of previously submitted legislation which would
protect the integrity of the Corporation's and the State's
credit in the event of the possible secession of the borough
of Staten Island from The City of New York.

In January 1990, after the enactment of Chapter 773 of the
Laws of 1989 establishing a procedure for the residents of
Staten Island to vote to secede from New York City, the
Corporation transmitted proposed legislation to Counsel to the
Governor, then Evan Davis, which would have preserved, as
established in 1975, the revenue streams currently supporting
the Corporation's outstanding bonds. We believed that this
legislation would preempt investor concerns about the
Corporation's credit, including any questions of default under
our general bond resolutions, as two of the three revenue
sources securing the Corporation's bonds emanate from, or are
attributable to the five boroughs currently constituting The
City of New York. At that time Mr. Davis wrote that our
proposed legislation was premature.

After enactment of Chapter 17 of the Laws of 1990 giving the
State Legislature and the Governor the right ultimately to
approve such secession, the Corporation resubmitted its
proposed bill. Again your office informed us it continued to
feel the proposed legislation was premature until the
referendum process is completed. (Copies of prior
correspondence with your office is attached).

I have recently had several phone conversations with James
Snyder of your office who has indicated your view remains
unchanged. As such, it is unnecessary to resubmit our
proposed legislation for inclusion in the Governor's 1992
Legislative Program. We are satisfied, however, that you
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understand the importance of ensuring that the revenue streams
currently supporting the Corporation's bonds remains intact.‘

Sincerely,

Lynnette Kelly
Counsel

vsj:LK

cc:Elizabeth Moore
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.| - glosses over a.number of very important points about
|- the litigation concerning secession. . will not repeat the
[ ,arguments of the two:articles, which ably marshall each

/- side of the jasue. But as the attorney who argued for the

| - City i City of New York v. State of New York at all three

. levels of the state court. system, I feel that cértain criti-
/[ - cal'points have been overlooked and require emphasis;.
- Mr;Burke notes that only two dissenting judges of the.

- .Court of Appeals agreed with'the city's contention that a

| --apecial law:authorizing secession cannot be enacted in -

‘|- the absence of a Home Rule message.! But he implies,

incorrectly, that' a majority of the court necessarily, . -
" agrees with hig contrary view. The majority in the Court “votes of Staten Islanders, without any ftirthet legislative
abic]tlion Despite statements by some supporters.of. the

Appellate Division, First Department,? Inistead, adopting: - A/endment, it was, not until New York City had-sued

|- the paosition_of the concurring opinion in-the:First De: -

{- partment. (authored:by Justice Milonas; joined by Jus- -
'*‘ft%fel!\sch).! the Court of Appedls majority explicitly left

- th
. comes, Thus, the state failed to prevail:in. its argument -

© that the Legislature is free to do whatever. it likes with-
~‘the houndaries of New. York City, without regard to the -

i Eg,ﬁgﬁm’fi‘f,'ﬁ 5 requifel_l‘]?qss__ Of th.e' : New Y_orl;: State pened had: we: not done so, .

: " @ adopt the state’s reasoning because it récognized,

The Home Rule provisions of the staté Constitution:
| ~'were first enacted in 1894, the same year the voters.
- -appraved creation of a consolidated New:York City ina
- referendum. (Nowhere did that reféerendum pass more

-Home Rule)® ... -
" . 'Mr. Burke's claim

C#

ey .wcrb_g_

Y ILLIAM .J. Burke's article, “The Legality of

- -Staten Island:Secession” (NYLJ, April 5),
.- responding to former Corporation Counsel

Peter L. Zimyoth's article (NYLJ, Jan. 14),

| of Appeals expressly declined to.adopt Mr, Burke's view, .
|- whiich"had found favor-in both-Special Term of Manhat--

tan. Supreme Court? and a three-justice majority of the -

: -lssue- open for: another day — If that-day ever

’ Ciﬂnillp‘l!'l.‘...‘.:.l_llt.ll_l'llll

- BELIEVE THAT the Court of Appeals declined fo

" contrary to Mr. Burke's view, that there is much to
be said in: favor of the city’s Home Rule. position..

‘overwhelmingly than in the towns and villages of Rich- .~

mond-County.)® The veryfirst applications of Home.
~ Rule were with respect to the legislation of 1897-and: -

quirements of the day.” Thus, New York City as we know
it today was born- together with' Home Rule, 1%:should -

~ not and constitutionality cannot be dismantled without "
“regard’ to- Home Rule. (The only serious: secessionist
- effort since 1897, a:legislative enactment of 1915 creat- ..
_ing a separate city out of Far Rockaway, was blocked -

precisely because it could not meet the requirements of

tortion--of Mr. Zimroth's actual ‘words, Moreover, it -

-should ‘be noted that any future secession legislation
- will, in-fact, be subject to review by the U.S. Justice
: Department under the ‘85 “preclearance” requirement

of the federal Voting Rights Act. * -
‘The State of New York argued before

the Justice

‘Department that preclearance is not required, but that -
. claim was explicitly rejected last summer by the Depart-
- ment? If any: advocates of secession: resort. to racial -

. -appeals-during the process, | trust that such unfortunate :

_conduct will he. noted by.the. Justice Department and .
will play a role in its final determination. Similarly, the

- far-too early. in the process to know with any degree of
- certainty just-what that record will reflect. "

introduced and passed hefore the:first. court ruling:-At
.the time the Governor's caunsel conceded that the bill
. wag urgently needed because the. city: might prevail in
“its: lawsniit. if there were no amendment.! 156 wh
haye criticized the city- for. filing and pur
suit might pause to question just what.would have ha

-1 faces formidable obstacles. Even if Staten’Islanders ap-
‘prove a- secessionist charter, the. secession. process
-musticlear at least.three major hurdles; (1) the Legisla-
“ture, which under the amended law retaina the power |
-~ decide the question; (if) the Justice Department; which’
~‘under-the’ Voting Rights Act can block:any, pro-seces~

any: le'%is_latio:r: that. might be- proposed by - the' new:
1898 that created the consolidated clty, Both laws were Staten Island. Charter Commission; These are very fo

-passed. in strict compliance’ with the Home Rule re- . cession can overcome them remains to-be seent. .

@)
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that Mz, Zimroth called the seces-

- sion process *‘racist” is nonsense, an extraordinary dis- .
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progress of two 'ﬁehdihg-igivﬁl right clééé‘.k'ac"tio:ns.'-c'o'nr.e.:: 1
cerning public housing! and public schools! ‘on Staten -

~Island ‘will no doubt be monitored: by the Department; . -

- a% will.any - future civil yights litigation- or incidents. of

alleged:discrimination. that may. arise. | trust:that race .

- will'not -be: a factor. in-the effoits- of: those who favor <
~secession. But whetherit is or is not will be determined: |’
ultimately by the Attorney General of the United States;

upon a factual récord,:and at this point in time we are" o

siresvinne i @e nes

“N\INALLY, IT should he noted that" iginal
4 . 3ecession legislation: passed in June:1989 and
1 signed by the-Governor.in. December 1989 pe:
;- mitted secession to take place: solely: upon: the

(including the Governor) that there. would:be an
and:had filed lts brief in Special Term that an aniend-
ment giving the Legislature the final :say: was hastily

*"Those 'who.

As a tesult of the city's:legal ,"éf'fc')r'ts,r cession’ riow:

sion legislation; ‘and' (iil) the" courts; which: have ‘now.” | |
‘been instructed by the’ Court of Appeals that: the city's.
' Home Rule contention-is still-very much alive and'well.
‘Indeed, ‘it ‘would: not: be surprising it:the Legislature;

were:to seek a:Home Rulé request before- considerin

midable obstacles, and whether the supporters: of se+

’ resasersonrnsd G @REsservatrnre G

" 1y Clty.of New, York i State of New York; 78 NY2d 470, 487:92. (180>, | |
City of New York v, State of Nei. York, Jndex no, 46770/89 ;(Sup.c_ )

N.Y. Co,, May 21;:1900). ;

‘of New York v, State of ﬂéw Yark;- 158AD2d169(1$tDept .

@) T6NY2dapdsd. 0 L

(6) The vote was 5531 in. favor an-only 1505 opposed, See The = |
Braoklyn Eagle .Daily’ Almanac at 135 (1898).. S F R

(7 Record on Appeal in City of New Yorkv. State of New York at 48:
11%8)) N.Y.5. Leg. Record & Index 1915 (Assembly introductary’ No,

- (9) Letter ot J, Gerald Herbert, Acting Chicf, Voting Section, U.S. Dept, " |

of -Justice; to Victor A. Kovaer, Aug. 13, 1900, = e :
(10} David v, The New York City Housing Aathority; SDNY, 90 Civ. 628 -
(PNL)

" (U1Y Nesmith v.. Cammunity School Board #31, EDNY, CV-90-1i28
RID : : _

(12) Staten'island Advance, Feb.7, 1990, .

'!l!llctﬁf.A.'Kovnef -is Corporation Counsel of.ithe.City. of .- |

New York. . '







