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DECISION OF THE DAY

Appellate Division

Third Department

State Finance Law

Moral Obligation Bonds

APPEAL from a judgment of
the Supreme Court (Spain, J.),
entered July 28, 1993 in Albany
County, which, in an action pur-
suant to State Finance Law arti-
cle 7-A, inter alia, granted
defendants’ motions for sum-
mary judgment and made a
declaration in their favor. .

Robert L. Schulz, Glens Falls,
appeilant in person.

Robert Abrams, Attorney-
General (Frank R. Walsh of
counsel),

Albany, for State of New York
and others, respondents.

Mudge, Rose, Guthrie Alex-
ander & Ferdon (Douglas M.
Parker of counsel), New York
City, and Michael A. Vaccari,
New York City, for Metropolitan
Transportation Authority,
respondent.

Paul Weiss Rifkind, Wharton
& Garrison (Arthur L. Liman of
counsel), New York City, for
New York State Thruway Au-
thority, respondent.

Victoria A. Grafteo, Albany,
for Clarence D. Rappleyea and
others, Members of New York
State Assembly, amicus curiae.
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MAHONEY, J. — The princi-
pal issue in this appeal is
whether certain moral obliga-
tion bonds constitute State debt
within the meaning of NY Con-
stitution, article Vil, 811, The
facts are undisputed. On April
15, 1993, the Legislature en-
acted by the Laws of 1993 (ch
56) (hereinafter the Act) a com-
prehensive, four-year $20.9 bil-
lion plan for the improvement
of the State’s infrastructure,
namely, the State and local

highways and bridges, the met-
ropolitan mass transportation
system, and the railways and
aviation facilities. While fund-
ing for the work was to come
partially from Federal assis-
tance and other sources, a large
sum was to come from the pro-
ceeds of bonds issued by de-
fendants State Thruway
Authority and Metropolitan
Transportation Authority
(hereinafter MTA). In conse-
quence thereof, the Legislature
included now familiar mecha-
nisms to ensure that the Thru-
way Authority and MTA had
adequate assets to secure the
bonds and a sufficient income
stream to make subsequent
debt service payments.

As regards the MTA bonds,
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the Act creates the MTA dedi-
cated tax fund (hereinafter the
MTA tax fund). It is funded by
annual legislative appropria-
tions from that portion of the
dedicated mass transportation
trust fund which represents tax
revenues derived predeminant-
ly from supplemental petro-
leum and aviation business fuel
taxes (see Tax Law 8§301-[dD).
The MTA tax fund moneys can
be “pledged by [MTA] to secure
and be applied to the payment
of its bonds, notes or other ob-
ligations” and ‘“used for pay-
ment of operating costs, and
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capital costs, igcluding debt service"
(Public Authofities Law 81270-c [3},
added by L 1993, ch 56, 87). While the
legislation further provides it to be
“the Intent of the governor to submit
and the legislajure to enact” a budget
bill for each gscal year, up to and
including the §1996-1997 fiscal year,
containing apbropriations from the
dedicated ng? transportation trust
fund to the MTA tax fund (State Fi-
nance Law 88%c {3}, as amended by L
1993, ch 56, §l§,)), the appropriation is
in the form qf a gift of certain tax
revenues and fs backed up by no legal
olil)igation (Stpte Finance Law 889-c
13))- :

With respegt to the Thruway Au-
thority, the A¢t authorizes that entity
to issue bond§ at the State’s request to
finance threq types of capital im-
provements: {D local highways and
bridges, (2) State highways and
bridges, and {3) railway and aviation
projects. Tlie local highway and
bridge bondsjare to be secured by the |
moneys due gnd owing under service
contracts to be entered into between
defendant Difector of the Division of
the Budget aijd the Thruway Authority
(Public Authprities Law 8380 [} {a]).
These service contracts, in turn, must
“provide fof state commitments to
provide anngally to the thruway au-
thority a sum or sums to fund, or fund
the debt seryice requirements” of the
local highway and bridge bonds (l.
1993, ch 56/ 814 [e], [gD. While pay-
ments on thg service contracts derive
from legislptive appropriation (L
1991; ch 329, 811 [d]), all contracts
must provide that the obligation to
jmake paymgnt thereunder is not a
debt of the State, that the contract is

“executory gnly to the extent moueys

' are availablp,” that “no liability shall

be incurredt by the state beyond the
inoneys available for the purpose,”
and that “sych obligation is subject to
annual appropriation by the legisla-
ture” (L 1991, ch 328, 811 [d]). The
bonds therpselves are expressly stat-
ed to be “gpecial Jimited obligations”
of the Thryway Authority secured by
and payable only out of amounts ap-
propriated: by the Legislature and
these bonils are 10 contain on their
face a statement that they “shall not
be deemed to be an obligation of the
state and fhe state shall not be liable
thereon” (Public Authorities Law §380
(1} {b], [c}; added by L 1991, ch 329,
812).

The State highway and bridge
bonds work in a similar fashion, the
only diffefence being the substitution
of sale/lgaseback arrangements in
place ofiservice contracts. Under
these agfeements, called dedicated
highway gnd bridge trust fund coopet-
ative agreements, in return for the
bond prakeeds the State transters title
to the lapd and improvements upon
which the work is to be done to the
| Thruway :Authority by quitclaim deed.
' The Thriway Authority then leases

the property back to the State via a
long-term capital lease and uses the
“rent” payments il receives from the
State togpay debt service and other
related expenses. The “rent” pay-
ments afe payable solely out of mon-
eys appfjopriated by the Legislature
from thie dedicated highway and
bridge trust fund (which consists of
fuel ang highway use tax revenues
aloug wjth the proceeds of motor ve-
hicle régistration fees), and such
[ funds mpy be pledged by the Thruway






