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SUPREME COURT : NEW YORK COUNTY
SPECIAL TERM : PART I

SAMUTLIL DE MILIA, President of the Patrol-
men's Benevolent Association of the City
of New York and all other Police Officers
of the City of New York similarly situated,

Plaintiffs,
-against- INDEX #9683/78

The State of New York, LOUILS LEFKOWITZ,
Attorney General, HUGH CAREY, Governor

of the State of New York, MAYOR EDWARD
KOCH, on behalf of the City of New York,
CHAIRMAN AVRID ANDERSON, on behalf of the
Office of Collective Bargaining,

Defendants.

GABEL, J.:

Motions 15 and 16 of September 19, 1978 are con-

solidated for disposition.

In this matter, the Court is called upon to deter-
mine whether Chapter 201 of the Laws of 1978 including Section
23.3{(a-h) is unconstitutional on several grounds alleged by
plaintiff (PBA). Chapter 201 amends the New York State
Financial Emergency Act for the City of New York (Chapter

865, Laws of 1975; FEA).




Section 23.3 (a-h) imposes a new limitation on the
bargaining and arbitration provisions of the New York City
Collective Bargaining Law (Chapter 54, Administrative Code
1173-71.0[c]) based on the City's ability to pay wage in-
creases and other benefits.

The Court must also determine whether §23.3 (a-h),
by allegedly removing "arbitration as an available tool"
(Petition, paragraph 17), has eliminated the ban on public
employee strikes contained in the Taylor Law (Civil Service

Law §209, 209A, 210)*.

Chapter 201 and the Legislative Findings

The FEA was enacted in 1975 and is predicated on
legislative findings that a financial emergency existed in
The City and that the emergency constituted a clear and present

danger to the health, safety and welfare of its inhabitants.

* The matter is before the Court by way of. a motion by
plaintiff for an injunction and an order in the nature of a
declaratory judgment. The defendants move to dismiss on the
ground that plaintiff fails to state a cause of action and
for an order declaring the legislation to be constitutional.

Although plaintiff's motion is supported by what
is denoted as a petition, the Court treats the matter as an
action for a declaratory judgment (CPLR 103 (¢) there being
no objection to personal jurisdiction raised by any of the
parties.
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FEA provided for the creation of an Emergency
Finance Control Board to review, control and supervise the
financial managment of the City. Other provisions regulated
the investment of funds by pension and retirement systems for
public employees and imposed a wage freeze on City employees.
FEA's constitutionality has been sustained.

In Chapter 201, the Legislature found that the
financial emergency continued to exist in the City (§l.a) and
that "It is a matter of substantial and imperative state concern
that the City not fail to meet its obligations...”. Chapter
201, continued and supplemented the provisions of FEA in order
to obtain federal guarantees of City obligations and return
the City to fiscal responsibility. The measure, inter alia,
repealed the wage freeze (§35).

Existence of the facts found by the Legislature
is presumed, althoggh subject to rebuttal (United States v.
Carolene Products Co., 304 U.S. 144, 152, Lincoln Building
Associates v. Barr, 1 N Y 2d 413, 415). And these legislative
findings as to a "public emergency" are entitled to "great
weight" (East New York Savings Bank v. Hahn, 293 N Y 622, 627,
aff'd 326 U.S. 230} see Block v. Hirsh, 256 U.S. 135, 154-155.)

Preliminarily, this Court finds that Chapter 201
is in consonance with the police powers of fhe State. (Wein v.

Beame, 43 N Y 2d 326, 331 {1978); Public Interest v. Steingut,
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40 N Y 2d 250 257 (1976); Montgomery v. Daniels, 38 N Y 24 41,

54 (1975).1

Provisions of §23.3(a-h)

Section 23.3(a-h) enacts new subdivisions 3 through
6 of Section 7 of the FEA. Basically, it provides that any
report or recommendation of an impasse panel established pursuant
to the New York City Collective Bargaining Law (Admin. Code
§1173.07.0(c]) or finding of the Collective Bargaining Board
which provides for increases in wages or fringe benefits to
City employees must, in addition to other specified criteria,
"consider and give substantial weight" to the City's "financial
ability to pay" such increases. "Financial ability to pay"
is defined as "the financial ability of the City...to pay the
cost of any increase... without requiring an increase in the
level of City taxes existing at the time of the commencement”
of impasse proceedings under §23.3 a,c and d. Section 23.3{a~h)
is concerned, of course, with all City taxes and is not limited

to real estate taxes {emphasis added).

The Restriction on Tax Increases

The plaintiff PBA argues that §23.3(a-h) violates
Article VIII, Section 10 of the State Constitution which states
that the City shall not tax real estate in any fiscal year in an

amount exceeding 2 1/2% of the average full wvaluation of taxable
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real estate of the City.
Thus, according to the plaintiff, if at the time
that impasse proceedings were intiated, the City was taxing

real estate at less than 2 1/2%, §23.3(a-h) would preclude the

City from "asserting its constitutionally guaranteed prerogative"

to tax up to 2.5% (plaintiff's memorandum at p. 7) in order to
provide increases.

There is no merit to plaintiff's arguement. It
ignores the clear language in the last paragraph of Article
VIITI Section 10 of the Constitution which states:

"Nothing contained in this seg¢tion shall
be deemed to restrict the powers granted to
the legislature by other provisiéns of this
constitution teo further restrict the powers
of any county, city, town, village or school
district to levy taxes of real estate.”
(emphagsis added).

This language, coupled with the absence of any
restriction upon the power of the Legislature to f£ix a lower
limit of permissible taxation (other than a iimitation relating
to debt service), empowered the Legislature to enact Section
23.3(a~h).

FEA is also valid under Article VIII, Section 12
of the New York State Constitution which provides that "it is
the duty of the Legislature to restrict the power of taxation,
assessment, borrowing money, contracting indebtedness and loan-
ing the credit of counties, towns, cities and villages so as to

prevent abuses in taxation assessments..." (See Flushing







