WOTM: Where (b ta fearible, A axTlabuse (hendnote) wiil he re.
Iensrd, ng 14 being done fn connectlon with thin cnke, at the time
the optnlon 18 {rksued. The syllnbine constitules no part of the opinion
of the Court but hins been propnred by the Beporter of Declulona for
the convenlence of the reader, See Uniled Stolea v, Detroit Lumbep
Uo., 200 U.B. 821, 337,
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A pension plan entered into under a collective-bargaining  agrecment
between  petitioner loeat lubor union and empleyer trocking finng
required all employees to participate in the plan but not to pay any-
thing into it. Al confributions to the plan were to be made by the
employers at a specified amonnt per week for each man-week of covered
employment. To be eligible fer a pension, an employee was required
to lave 20 vears of continuour service,  Respoudent employee, whao
had over 20 vears' service, was denied o pension upon retirerent because
of a break in service.  He then brought suit in Federal Distriet Court,
alleming, inter alia, that the uniocn and petitioner trustee of the pension
fund had nisrepresented and omitted to state material faets with respeet
to the value of a covered emplovee’s Interest in the pension pHan, and
that such missiatements and omissions constituted a fraud in connee-
tion with the sale of u seeurity in violation of § 10 (L) of the Securitics
Exchange Act of 1934 and the Sccuritier and Txchange Commission’s
Rule 10b-5, and also violated §17 (a} of the Sceurities Aet of 1033
Denving petitioners’ motion to dismiss, the Distnict Court held that
respondent’s interest in the peasion fund eonstituted a “seeurity” within
the meaning of §2 (1) of the Seeurities Act and 83 (1) (10) of the
Securities Fxehange Act hecause the plan ereated an “investorent eon-
traet,” and alko that 1here had been a “sale” of this interest to respond-
ent within the meaning of §2 (3) of the Securitics Act and §3 {a) (14)
of the Securities Excliange Act. The Court of Appeals alfirmed.  Held:

#*Togelher ‘with No. 77-754, Local 705, International Brotherhood of
Teamsters. Chaufleurs, Warehousemen & Nelpers of America ef al v,

Daniel, also on certjorari to the snine court.
- 1
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The Securifios Act and the Securities Exehanpe Act do naol apply to o

noncontribmtory, compitlory pension plan. . 6-18,

(1) To determine whether a particular financia relation=hip consti-
tutes an nvestment contraet, “[he test i+ whether the seheme Involves
an investmient of money inoaocominon enterprize with profits tu come
solely from the effuris of others,” SEC v. W. 4 Howey Co, 38 1, 8.
203, 301, Leoking separately at ek cdement of this fest, it i apparent
that an employee’s participation in o noncontributory, campulsory pei-
sion plan such as the one in question here does not comyport with the
commonly held understanding of an investment contraet.  With respeet
1o the investuent-of-money clement, in sueh a pension plan the pur-
perted investment is a relatively insignificant part of the total and
indivisible compensation package of an emplovee, who, from the stand-
point of the economic realitices, 3¢ selling his labor Lo abtain a livelibond,
pot making an investment for the future, And with respeet 1o the
expeetation-of-profits element, while the pensian fund depends to some
extent on carnings from its nesels, the possibility of partieipating in
asset eprnings is tou insubstuntial to bring the entire transuetion within
the Securities Aets. Pp. 6-10.

(b} There is no evidenee that Congress al any time thought noncon-
tributory plans were subject to foderal regulation as sceurities, Nor
until the fnstant litigation arose is there any evidenee that the SEC had
ever considered the Seeurities Act and Securities Exelange Act 1o be
appliicable 1o sueh plins. Acrardingly, there is no justifiention for defer-
ence 1o the 8LCs present interpretation, I'p.11-17.

(¢) The Employee Tetirement. Tneome Seeurity Act of 1074, which
comprehensively governs the use and ferms of employer pension plans,
severcly undercuts all argument for extending the Securities Act and
Securities Ioxchange Act 1o poncontributory, compulsary pension plans,
and whatever benefits employees might derive from the effeet of these
latter Acts are now provided in more definite form through ERISA.
Pp. 17-18,

561 7. 2d 1223, reversed,

Poweny, J. delivered the opinien of the Court, in which DRENNAN,
Sriwant, WHITE, MarsHaLl, Bracksun, and REHNQUIST, J1., Jowmed,
and in all but the fast paragraph of Part 1T1-A of which, Nunten, Cc.J,
joined.  Burarn, C.JF, filed & concurring opinion.  STEVENS, J., took no
part in the consideration or deeision of the cases.



NOTIOE CPhin opldndon 4s subfect ta forine
I the prellimhonry peint af the United S ter Neports, Itenders are re-
furuted to nutlfy the Heporler of Dieetslous, Supreme Court of the
Podted States, Washington, 1), 20048, of nny l_\‘lms:rn{shlwll or alher

forumnl errore, In order that corrceliohn mny be made before the pre-
Hmlbury priod govn to press.
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Mg, Jusrice Powern delivered the opinion of the Court.

This case presents the question whether a noncontributory,
compulsory pension plan constitules a “security” within the
meaning of the Sceurities Act of 1033 and the Sceurities
Exchange Act of 1034 (Sceurities Acts).

N I

In 1954 multiemployer collective hargainhig between Local
705 of the International Brotherhood of Temnsters, Chauf-
feurs, Wurchousemen, and Helpers of America and Chicago
trueking. firms produced a pension plan {or cinployees repre-
sented by the Local. The plan was compulsory and non-
contributory. Ihmployees had no choice as to participation
in the plan, and did not have the option of demanding that
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the employer’s contribution be paid direetly to them ns a
substitute for pension eligibility. The employees paid nothing
to the plan themselves?

The collective-bargaining agreement initially set employer
contributions to the Pension Trust Fund at 2 a week for each
man-week of covered emploviment?  The Board of Trustees
of the Fund, a body composed of an equal number of employer
and union representatives, was given sole authority to set the
level of bLenefits but had no control aver the amount of
required crmployer contributions. Taitially, eligible employees
received $75 a month in benefits upon retirement. Subse-
quent  collective-bargaming  agrecements  ealled  for  greater
cmployer contributions, which i turn led to higher henefit
payments for retirces, At the time respondent brought suit,
employers contributed 821.50 per employee min-week and
penston payments ranged from §425 to $525 a month depend-
ing on age at retirement.”  In erder to receive a pension an
employee was required to have 20 years of continuous serviee,
including time warked hefore the start of the plan.

The meaning of “continuous service” is at, the center of
this dispute.  Respondent began working as a truck driver

T lor examples of other noncontributory, compulsery pension plans,
see AlMied Structural Stecd Co. v, Spannaus, 438 U, 8. ——, —— (1978);
Malone v. White Motor Corp., 435 U, 8, 497, 500-501 (1978); Alabama
Power Co v. Dauis, 431 1. B, 681, 600 (1977).

2 Clontributions were tied to the number of emplovees rather than the
amount of work performed.  For example, payvments had to be made even
for weeks where an employvee was on leave of absenee, disabled, or work-
ing for only a fraction of the week.,  Conversely, emplovers did not have
to inereasa their contribution for weeks in which an employee worked
vvertime or on a holiday. Trust Agreement, Arl. 3, §1, App. Gla.

3 Pecause the Fund made the same payments to each cmployee who
qualified for a pension and retired at the same age, rather than establish-
ing an individual account for ench employee tied 1o the anount of
employer conlributions attributable to his perod of serviee, the plan
provided a “defined benefit.” See 20 U. 5. C. § 1002 (35); Alabama
Power Co. v. Davis, supra, at 593 n. 18






