At IAS Part _ at the Supreme
Court of the State of New York,
held in and for the County of New
York, at 60 Centre Street, New
York, New York, on the _  day of
December, 1994,

PRESEDNTS:

HON . , Justice

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

THE COUNCIL OF THE CITY QF NEW YORK,
Plaintiff,

- against - : Index No.

RUDOLPH W. GIULIANI, MAYOR OF THE
CITY OF NEW YORK, ABRAHAM M.
LACKMAN, DIRECTOR, OFFICE OF
MANAGEMENT AND BUDGET OF THE
CITY OF NEW YORK, AND QFFICE

OF MANAGEMENT AND BUDGET OF THE
CITY OF NEW YORK,

Defendants.

ON the annexed affidavit of Richard M. Weinberg,
General Counsel of plaintiff The Council of The City of New
York ("the Council"), sworn to December 6, 1994, and the
exhibits attached thereto, the Council’s Verified Complaint,
dated December 6, 1994, and upon the accompanying memorandum
of law,

LET the defendants, Rudolph W. Giuliani, Mayor Of

The City of New York (the "Mayor"), Abraham M. Lackman,



Director, Office of Management and Budget of The City of New
York, and Office of Management and Budget of The City of New
York (collectively "defendants"), show cause before this

Court, located at

the New York County Courthouse, 60 Centre Street, New York,
New York, on December , 1994 at __:_ o’clock in the

— noon of that day, or as soon thereafter as counsel may
be heard,

WHY an order should not be made and entered (1)
preliminarily enjoining and restraining defendants and their
agents, gervants, employees and all persons acting in
concert with them or under their direction or control, from
taking any action contrary to their obligation to implement
and execute the budget modification Resolution (721) enacted
by the Council, including but not limited to enjoining and
restraining defendants from impounding funds necessary to
implement the Council’'s Resolution and (2) mandating that
the defendant Mayor certify the resolution and that
defendants implement the resclution as they are required by
law to do.

SUFFICIENT REASON APPEARTING THEREFOR, it is hereby

ORDERED, that service by hand on or before

o’clock in the noon of December 19594, of a

rma—— rr———— ——




copy of this Order, together with the papers on which it was
granted on Defendants’ counsel, Corporation Counsel for the
City of New York, 100 Church Street, New York, New York,
shall be deemed good and sufficient service of the Order,
together with the papers on which it is based and the
verified complaint; and it is further

ORDERED, that opposition papers, if any, shall be
served on plaintiff’'s attorneys, Seward & Kissgel, One
Battery Park Plaza, New York, New York 10004, by hand on or
before _ :_ o‘clock in the _____ noon of December ., 1994,
and that plaintiff's reply papers, if any, shall be served
on Respondent’s counsel by hand on or before December
1994.

New York, New York
December 7, 1994
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

THE COUNCIL OF THE CITY OF NEW YORK,

Plaintiff, : Index No.

- against - : AFFIDAVIT OF
RICHARD M.
RUDOLPH W. GIULIANI, MAYOR OF THE : WEINBERG, ESQ.
CITY OF NEW YORK, ABRAHAM M.
LACKMAN, DIRECTCOR, OFFICE OF
MANAGEMENT AND BUDGET OF THE
CITY OF NEW YORK, AND CFFICE
OF MANAGEMENT AND BUDGET OF THE
CITY OF NEW YORK,

Defendants.

COUNTY OF NEW YORK )
STATE OF NEW YORK ; =

RICHARD M. WERINBERG, ESQ., being duly sworn,
deposes and says:

1. I am General Counsel of the Council of The
City of New York (the “Council"). I am fully familiar with
the facts set forth herein and submit this Affidavit in
connection with plaintiff Council’s motion for a preliminary
injunction. The facts stated herein are true to my
knowledge, except as to matters herein on information and

belief, and as to these matters I believe them to be true.

My knowledge and belief are based on my personal knowledge,



my review of public documents and communicatioﬁs with
members and staff of the Council.

2. This is an action to compel the defendants,
Rudolph W. Giuliani, Mayor of the City of New York {(the
"Mayor"), Abraham M. Lackman ("Lackman"), Director of the
Office of Management and Budget and the 0Office of Management
and Budget of the City of New York ("OMB"), to implement a
budget modification resclution enacted by New York City’'s
legislature, the Council on November 30, 1994. At its core,
this case is about the executive branch of the City
government’s calculated disregard for the budget powers
granted to the legislative branch by the City Charter (the
"Charter"}, and the Mayor’'s failure to abide by his legal
obligation to execute the law enacted by the Council that is
entitled to presumptive validity in the absence of a court
order to the contrary.

3. The Council herein seeks, inter alia, orders

(a) declaring the budget resolution enacted by the City
Council, following a veto of the resolution by the Mayor,
lawful and binding upon the defendant Mayor and the New York
City agencies under his control including but not limited to
defendants Lackman and OMB; (b) enjoining the defendants
preliminarily and permanently from taking action contrary to

their obligation to implement and execute the resolution



lawfully adopted by the Council; and {c) mandating that the

Mayor certify the resolution as he is required to do under

law.

4, In this motion, the Council seeks a
preliminary injunction. The injunction should be granted
because:

(a) There is clear irreparable harm to the Council
in that (i) the Mayor has refused to execute
and implement the Council’s presumptively
valid legislative actions, as he is required
under law to do, and, on information and
belief, he has announced that he will take
steps to circumvent any Court order that
directs him to implement the Council’'s
legislation; {ii) the legislature's general
authority in the budget process 1s being
eroded; (iii) the Council's ability to govern
is jeopardized by the unauthorized and
unilateral efforts by the Mayor to defund a
number of City agencies; and (iv) the Mayor is
taking action and has threatened to take
additional action that will render a final

judgment in this action ineffectual.




(b)

The Council is likely to prevail on the merits
given (i) the Council’s unguestioned,
exclusive authority to adopt the current 1995
fiscal year budget; (ii) the Mayor's
certification of the current 1995 fiscal year
budget, which made provisions for the very
restorations at issue here; (iii) the Mayor’s
recognition in submitting his proposed budget
modification pursuant to Section 107 (e) of the
Charter that it included "new revenues" and
the proposed use of previously unappropriated
funds, requiring Council participation in the
budget modification process; and (iv) that the
Mayor, in any event, has no authority to
unilaterally reduce and increase budgetary
allocations on his own without the Council’s
participation.

The public interest here.further mandates
injunctive relief because: (i) entities are
being defunded that provide services to the
citizens of the City in areas such as soup
kitchens, day care, education, drug and
alcohol rehabilitation programs and health

care provided to the mentally ill; (ii) on






