Municipal
Finarnce

Winter 1984 Jgurnaz Vol. 5 No. 1

South Carolina v. Regan, The New Federalism
Drives Qut the Old
...fohn J. Keohane

Long-Term Debt Disclosure for the Secondary
Municipals Market
...Richard A. Maschmeyer and Clifford R. Skousen

An Analysis of Underwriters’ Spread on Long-Term
~ Municipal Revenue Bonds
...Paul A. Leonard

The Market for Tax-Exempt Notes
..P. J. Fischer :

What Went Wrong With WPPSS?
...Harold E. Rogers, Jr.

Index to Volume 4

>

29 5 publication of PANEL PUBLISHERS, INC.




CARMINE V. SCUDERE
Editor

OWEN T. SMITH
Contnbuting Editor
PAUL M. WALSH
Director of Marketing

JANET MIRON
Circulation Manager

Municipal

Finance
Journal

EDITORIAL
ADVISORY BOARD

Themas Curriar

Dewey. Ballantine. Bushby.
Paimer & Waod

New York. NY

Richard K, Desmond
Sauire. Sanders & Dempsey
Cleveland, Chio

Sylvan G. Faldstain
Merrill Lynch. Pierce,

Fenner & Smith
New York, NY

Norman E. Gaar
Gaar & Bell
Kansas City, Kansas

Gerard Giordano

LeBoeuf. Lamb. Leiby &
MacRae

New Yoark, NY

Jetfrey R, Leifar
Ehrlich-Boher
New York, NY

Anthony Mottola
Coopers & Lybrand
New York, NY

Donaid J. Rabinson
Hawkins, Delafield & Waod
New York, NY

Haroid E. Rogars, Jr.

Manatt. Phelpg, Rothenberg
& Tunney

San Francisco. Calitornia

John Tamagni
Lazard Freres & Co.
New York, NY

Friada K. Wallisun
Jones. Day, Reavis & Pogue
Washington. D .C.

g a publication of

PANEL PUBLISHERS, INC.

Vol.5No. 1 e Winter 1984

South Carolina v. Regan, The New Federalism
Drives Qut the Old
fohnf Keohane ...... ... ... .. . .. . . . . 3

Long-Term Debt Disclosure for the
Secondary Municipals Market

...Richard A. Maschmeyer and Clifford R.
Skousen............ ... ... ... .. .. .. 45

An Analysis of Underwriters’ Spread on
Long-Term Municipal Revenue Bonds

~Paul A, Leonard. . ... .. ... . . . . . 59
The Market for Tax-Exempt Notes

P Fischer (... . .. ... ... .. ... . .. . . 69
What Went Wrong With WPPSS?

...Harold E. Rogers, fr........... . .. .. .. 81
IndextoVolumed............. ... .. ... . .. 87

Muntivipal Finance Journal (iS58 0199611041 15 prublished four tinves u yvar
by Panel Publishers, Inc,. 14 Plaza Road, Greenvale. New York 11548
Subscription price, $86 per year. Copyright 1984 by Panel Publishers Inc.
All rights reserved. Second-class postage paid at Greenvaie New York
POSTMASTER: Send address changes Mumerpal Finunce Journal 13 Plasy
Ruad, Greenvale, New York 11548 The cpimons and interpretations
expressed by lie authors of the asticles hereis are 1herr vwh and doosn
necessarily reflect thase of the editor or the pubhisher. :



South Carolina v. Regan,
The New Federalism Drives
Out the Old

JOHN J. KEOHANE"*

On October 3, 1983, the Supreme Court of the United States heard oral
argument principally on jurisdictional issues in the case of State of
South Carolina v. Donald T Regan, Secretary of the Treasury of the United
States of America.! Casual observers of the Court may have been surprised
to learn that South Carolina and 24 other states? which filed an amicus
brief were seeking to invoke the original jurisdiction of the Court® and
raising a constitutional challenge to legislation requiring that the debt
obligations of states, local governments and their instrumentalities be
issued in fully registered form.+

Most municipalities issue debt obligations in bearer form, i.e., bonds
representing principal and coupons representing the periodic payments
of interest. In order to receive payment the holder of the obligations

* fohn J. Keohane, a member of the New York and Florida Bars, is a member of the
firm of Hawkins, Delafield & Wood, New York City. He was formerly staff director for
various standing and joint legislative committees of the New York State Senate and a
Republican legislative candidate. He has a B.S. from St. Francis College and a J.D. from
Fordham University School of Law,

He is the author of a number of law review articles and has lectured on municipal
finance for the Law Journal Seminars-Press.

The author gratefully acknowledges the assistance of his associates Michele P. Gover,
Olivia A. O'Neill and Kenneth B. Roberts and the patience of his secretary Joan Swierszez.

1. No. B2-94 Original (U.S. 1983|. The Court denied a motion for preliminary injunction,
On October 5, 1983, oral argument was had before the Court on the jurisdictional issues
and, to some extent, the merits of the case. Official Transcript Proceedings Before The
Supreme Court of the United States, hereinafter referred to as the "Transcript”.

2. See Amicus Curiae Brief of Texas. Alaska, Arizona, Georgia, Indiana. lowa, Louisiana.
Maryland, Mississippi, Missouri, Montana, Nevada, New Hampshire, North Carolina, North
Dakota, Ohio. Oklahoma, Pennsylvania, Rhode Island. Tennessee, Vermont, Virginia, Wis-
consin and Wyoming, South Carolina v. Regan, No. 82-94 Original (U.S. 1983).

3. Comptaint at 4, Brief for Plaintiff at 27, 32-43, Amicus Curitae Brief at 2, 5-12,
Reply Brief for Plaintiff, South Carolina v. Regan. No, 82.94 Original {U.S. 1983). The basis
for the Supreme Court’s original jurisdiction is found in the United States Constitution. See
U.S. Const. Art. 3, §2: see also infra note 15.

4. Complaint at 7-10, Brief for Plaintiff at 44-65, Amicus Curiae Brief at 12-20, South
Carolina v. Regan, No. 82-94 Qriginal {U.5. 1983).
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must present the bonds or coupons to a paying agent for the issuer or
deposit such coupons to a bank which clears them for payment. Owner-
ship of bearer obligations is transferred by delivery. By contrast, registered
obligations may only be transferred by re-registration on the books of a
registry agent and, generally, the issuance of a new obligation. Payment
of interest on a registered obligation is usually made by check mailed to
the registered owner. As a matter of prudence, individual owners of
municipal bonds are generally advised to accept delivery of such ob-
ligations in registered form for additional security and so as to enable
the owner to receive notice of redemptions and other important hap-
penings, unless such owner expects to be actively trading such ob-
ligations in which case registered form would hamper redelivery and
sale. )

Section 310({b){{} of the Tax Equity and Fiscal Responsibility Act of
19825 which went into effect on July 1, 1983,5 requires that in order for

5. See Tax Equity & Fiscal Responsibility Act of 1982, Pub. L. No, 97.248 §310(by 1
96 Stat. 324, 396 (L982) [hereinafter cited as TEFRA] which amended certain provisions af
the Internal Revenue Code of 1954, and provides in pertinent part:
bl OTHER OBLIGATIONS—
i OBLIGATIONS MUST BE IN REGISTERED FORM TO BE TAX-EXEMPT.
Section 103 (relating to interest on certain governmental obligations) is amended
by redesignating subsection (! as subsection (k] and by inserting after subsection
i) the foliowing new subsection:
(j# OBLIGATIONS MUST BE IN REGISTERED FORM TO BE TAX-EXEMPT -
(1} IN GENERAL.—Nothing in subsection [a) or in any other provision of law
shall be construed to provide an exemption from Federal income tax for
interest. on any registration-required obligation unless the obligation is in
registered form.
i2] REGISTRATION REQUIRED OBLIGATION.—The term "registration-
required obligation'' means any obligation other than an obligation which-

{Alis not of a type offered to the public,

{B) has a maturity (at issuel of not more than | year or

{Clis described in section 1634f1{2)(BJ.

(3! SPECIAL RULES.—

{A} BOOK ENTRIES PERMITTED., - For purposes of paragraph (1}, a book
entry obligation shall be treated as in registered form if the right to the
principal of. and stated interest on, such obligation may be transferred
only through a book entry consistent with regulations prescribed by the
Secretary.

{B)NOMINEES. ~The Secretary shall prescribe such regulations as may
be necessary to carry out the purpose of paragraph {1} where there is
a nominee or chain of nominees,

Pub. L. No. 97-248, 96 Stat. 324. 596 [1982].
The registration requirement purportedly was designed by the Congress to enable a
monitoring of tax compliance and as a deterrent to the transfer of illegally obtained monies.






