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Law OFFICtHS

ORRICK, HERRINGTON & SUTCLIFFE
599 LEXINGTON AVENUE
New York, NEw York 10022
TELEPHONE (212} 326-8800
TELECOFIER (212) 326-82800C
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400 SANSOME STREET 555 CAPITOL MALL 777 SOUTH FIGUEROA STREET
TELEPHONE (415) 392-1122 TELEPHONE (9I18) 247-9200 TELEPHONE (213) 629-2020

MEMORANDUM
January 8, 1992

TO: Lynnette Kelly
Fran Higgins Jacobs

FROM: Richard Chirls

RE: Revised Draft Memorandum Regarding Allocation of
Capital Reserve Funds

Attached is a blacklined revised memorandum
incorporating comments and questions raised by Fran, as well as
some additional thoughts. The substance of the memorandum is
not significantly changed.

Please call me with any questions or comments.



Draft
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MEMORANDUHM

A January , 1992

TO:
FROM: Richard Chirls

RE: MAC Rebate Calculation for Capital Reserve

The purpose of this memorandum is to set forth the
procedure to be utilized in determining the amount of proceeds
and allocable investments held in the capital reserve funds
relating to the bonds issued by The Municipal Assistance
Corporation of the City of New York (the "Corporation")} for
purposes of compliance with federal arbitrage rebate
requirements.

Background. The Corporation has issued its several
series of bonds under three bond resolutions (referred to
herein as the "First Resolution," the "Second Resolution" and
the "“1991 Resolution®). The scurce of payment for the bonds
and the lien on revenues of the Corporation with respect to its
bonds differs under each bond resoclution.

Under each of the bond resolutions there is
established a separate Capital Reserve Fund or, in the case of
the 1991 Resoclution, a Bond Reserve Fund which are intended to
operate as reasonably required reserve funds within the meaning
of Section 148(d) of the Internal Revenue Code of 1986 (the
"Code") and Section 103{(c)(2) of the Internal Revenue Code of
1954, as amended. The Capital Reserve Funds established under
the First Resolution and Second Resolution (the "First Capital
Reserve Fund" and the "Second Capital Reserve Fund,"
respectively) are required to be maintained in an amount not
less than the amount of principal and interest maturing or
otherwise becoming due in the succeeding calendar year on all
bonds issued pursuant to the respective resolution.
Notwithstanding this requirement, however, with respect to the
First Capital Reserve Fund and the Second Capital Reserve Fund,
each Fund need only have been funded at zero percent of the
required amount for 1975 and 1976, 25 percent of the required
amount in 1977, 50 percent of the required amount in 1978, 75
percent of the required amount in 1979 and 100 percent of the
required amount in 1980 and thereafter. The requirement with
respect to the 1991 Resolution Bond Reserve Fund is an amount
not less than one-half of the maximum debt service due in any



calendar year on all bonds outstanding under the 1991
Resolution.

As a consequence of the permitted delayed funding of
the Capital Reserve Funds to meet the required amounts, at the
time of issuance of many of the early series of bonds by the
Corporation, no deposit was made to the Capital Reserve Funds.
However, with respect to several subsequent series of bonds,
substantial amounts of the proceeds of the bond issues were
deposited to the Capital Reserve Funds. Additional amounts
deposited or held in the Capital Reserve Funds consisted of
revenues of the Corporation or accumulated investment earnings
derived from amounts held in such Funds. At the time of
issuance of the bonds pursuant to the 1991 Resolution, proceeds
of such bonds were deposited to the Bond Reserve Fund equal to
the required amount.

The Corporation has issued several series of bonds
under the Second Resolution with respect to which more than 15
percent of the proceeds of the issue have been deposited in the
First Capital Reserve Fund or the Second Capital Reserve Fund.
Treasury Regulation Section 1.103-14(d)(1) provides in part
that an obligation shall not be an arbitrage bond solely by
reason of the fact that a portion of the proceeds of the issue
may be invested in materially higher yvield acquired obligations
that are part of a reasonably required reserve or replacement
fund. Generally, a reserve or replacement fund will be
considered reasonably required only if the amount so invested
does not exceed 15 percent of the amount of the issue.
However, Section 1,103-14(d)(2) of the Treasury Regulations
provides that an amount in excess of 15 percent may be invested
at a materially higher yield if the Internal Revenue Service
(the "Service") issues a ruling to the effect that such excess
will be considered to be invested in a reasonably required
reserve fund.

Accordingly, the Corporation filed certain requests
for rulings from the Service to such effect with respect to the
proceeds of certain issues of its bonds. The Corporation
received a letter ruling from the Service issued on July 10,
1984, supplementing letter rulings issued on April 29, 1980 (as
supplemented and clarified by letters of April 30, 1980 and
August 28, 1980} and March 23, 1981. Copies of such letter
rulings are attached hereto as Exhibit A. Although each of the
letter rulings differed slightly, they are virtually identical
in all substantive respects.

Apparently vital to the Service's analysis was the
Corporation's representation that the total amount on deposit
in each separate Capital Reserve Fund will never exceed the
lesser of (i) 1.25 times the average annual debt service or
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